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MEMORANDUM IN REPLY TO PETITION FOR DECLARATORY ORDER
AND IN SUPPORT OF MOTION TO REOPEN AB 865-X AND RECONSIDER
DECISIONS THEREIN, AND TO CONSOLIDATE AB 865-X AND FD 34869

INTRODUCTION

This request for a declaratory order involves a short section of inactive track that

was sold by Conrail in 1993 and is now the subject of an abandonment proceeding by

Honey Creek Railroad ("HCR") Because of a dispute with an adjoining property owner

pending in state court, the board has been asked to make a declaratory ruling The only

declaratory ruling possible at this time is the Board has no jurisdiction over the track

section The owner of the tracks is not a carrier When used the tracks were a spur The

tracks were abandoned before the requested abandonment order was issued in August

2004 The tracks are abandoned today

STATEMENT OF FACTS

William E Smith ("Smith") is an Indiana farmer and feed mill owner. He owns

three elevators one in Henry County, a second in Rush County, and a third in

Mornstown (Smith Dcp 5-6)' Smith operates the elevators through a wholly owned

company called Momstown Gram Co, Tnc ("'Mornstown Gram"). (Smith Dep 6, Doc

Req Response 9)2

Smith sells his gram FOB at his elevators The purchaser arranges for the hopper

cars that are tilled at the elevators Smith provides an engine to push or pull the cars

1 Deposition Transcript of William E Smith ("Smith Dcp "), February 12,2007, attached as
Exhibit H to Declaration of Kathleen Clubb Kauflman ("KaurTman Decl")
2 See Ex H to KaufTman Decl, also I loney Creek Railroad, Inc *s Response to Roberts' Request
for Production of Honey Creek Railroad, Inc ("Doc Req "). September 13,2006, attached as
Exhibit F to KaufTman Dec!



from the interstate railroad (Norfolk Southern or CSX) to his elevator (Smith Dep 21-

23,34 at Ex H to Kauffman Decl) In each case, Smith owns the tracks to his elevator

The spur at Mornstown is owned by Smith through some entity other than HCR The

tracks to the other two elevators arc owned by IICR. HCR was formed by Smith in 1993

to own the track Smith is the sole shareholder of HCR (Smith Dep 7-15, McGathey

Dep Ex. 4)3 HCR has no employees (McGathey Dep Ex 5 at Ex K-2 to Kauffman

Decl)

'[lie Rush County tracks were purchased from Indiana Hi-Rail, a private line

rather than a common carrier line (Smith Dep 12,26 at Ex H to Kauffman Decl)

Smith purchased the line because Indiana Hi-Rail was going to scrap it if Smith did not

buy it Similarly, the Henry County spur was purchased from Conrail to keep it from

being scrapped in October 1993 (Smith Dep 14-15,97 (Conrail was going to abandon

this railroad and Smith purchased it to serve [his] gram terminal)) In the Finance Docket

approving the purchase, Honey Creek is designated a ''non-earner" (See Exhibit P to

Kauffman Decl Honey Creek Railroad, Inc, Acquisition and Operation Exemption -

Line of Consolidated Rail Corporation. FD 32332, served September 20, 1993) The

portion of the Conrail line north of the grain elevator was abandoned, leaving only the

stub-ended portion serving Mornstown Grain (See Exhibit Q to Kauffman Decl

Consolidated Rail Corporation - Abandonment Exemption - in Henry and Madison

Counties, IN, AB 167 (Sub No 1122X) served December 21,1993 ) Smith financed the

later purchase through a grant and loan from the Indiana Department of Transportation

('INDOT"), which took a security interest on the rails (Smith Dep 30 at Ex H to

3 See Ex H to Kauffman Decl, also Exhibit A from Deposition Transcript of Michael McGathey
('•McGathey Dep "). attached as Exhibit K-l to Kauffman Decl



Kauffinan Decl) Smith could request the grant because HCR claimed to be a

"railroad"4

The two sets of track owned by HCR to serve the Henry County and Rush County

elevators are nearly identical Both are less than six miles in length Both are stub-

ended They start at the respective elevator and end at the respective interstate line Both

arc wholly contained within one county of one state (Smith Dcp 7-15 at Ex. H to

Kauffinan Decl.) The majority of the rail is light weight primarily 100 pound in the case

of Henry County, with only a few miles of 130 pound and about a hundred feet of 140

pound rail (Smith Dcp 100-01 at Ex H to Kauffman Decl) Because of the different

sizes of the elevators they serve, the Henry County rails are only responsible for about a

quarter of HCR's traffic (Smith Dep 76 at Ex. H to Kauffman Decl) Both have a

single customer which is also wholly owned by Smith Momstown Grain5 (Interrog 3,

Doc Req Response 9, Smith Dep 9,17)6

HCR does not charge Mornstown Gram for the service it provides

Q Were there arrangements between Momstown Gram and Honey Creek
Rail as to the cost for transporting the gram on the line in Henry
County?
A No We just run it as a branch off the -off the Norfolk Western [sic]
and hauled our own products down there And that was the mam reason
for having the railroad

A HCR obtained certain loans and grants from the IN DOT for both the Rush County line and the
Henry County line Its presentation of itself as a railroad in front of the state agency docs not
make it a railroad earner, \vhich is subject to the Board's jurisdiction under federal law As the
analysis in Part IA m the argument section shows, HCR was a non-earner
5 Under examination from his counsel. Smith testified that one time the Henry County rails were
used to bring in an engine to a peaking station (Smith Dep 102) He also testified that ''we
didn't have any shippers " (Smith Dcp 103) and ''Well, we just pulled those flat cars up there
for kind of a special exception I mean, there wasn't a customer as such as they was on the line,
settled on the line it was just an unload, off-loading operation, is what it amounted to "
(See Ex H to Kauffman Decl)
6 See Honey Creek Railroad, Inc 's Response to Roberts* Interrogatories to Honey Creek
Railroad, Inc ("Interrog "), attached as Exhibit G to Kauffman Dec!, Doc Req at Exhibit F, and
Smith Dep at Exhibit H to Kauffman Decl



Q. Okay So it wasn't like Honey Creek sent a bill to Momstown Gram
for operating the rail9

A No7

Momstown Gram transfers money to HCR as necessary to meet operating expenses

(Smith Dep. 60-61 at Ex II to Kaufrman Dccl). HCR maintains no schedule and files no

tariffs (Smith Dep 21,98 at Ex 11 to Kauffman Decl) Smith could not produce a

connection agreement with Norfolk Southern (Smith Ocp 87 at Ex H to Kauffman

Decl) Although all carriers are required to file their Operating Time Table and

Operating Rule Book with INDOT, these documents have not been filed for HCR

(McCathey Dep 26,34 at Ex J to Kauffman Decl )8 Also, consistent with its non-carrier

status when it first acquired the Henry County spur, HCR never filed any documents with

the ICC or the Board between its 1993 acquisition and its 2004 abandonment application

Further, HCR has not maintained, built or received revenue from any buildings,

loading platform, agent, station, telegraph, and telephone or fiber optic lines HCR

maintains no bridges or connections (Interrog 11 at Ex G to Kaufrman Dccl, Smith

Dep. 27 at Ex H to Kauffman Decl) It owns no rail cars (Smith Dep 33 at Ex H to

Kaufrman Decl ) Smith testified that he had no obligation to keep maintenance or

financial records (Smith Dep 28-29 at Ex H to Kauffman Decl.; Interrog 1.2 at Ex G

to Kauffman Decl) These facts show that these rails, like the set of rails serving the

Mornstown elevator, arc spurs

There is no dispute that HCR abandoned all use of the Henry County spur in the

1990's, long before it filed for abandonment authority in 2004 Henry County records

conclusively show that a portion of the tracks between the elevator and the Norfolk

7 See Smith Dep 21 at EY H to Kauffman Dccl
8 See Deposition Transcript of Michael McGathcy ("McGathcy Dcp "), April 10,2007, attached
as Ex J to Kauffman Dec!



Southern line were paved over in August 1996 (Thomburg Dcp 15-16, Miller Dep 6-

9)9 With the paving in place, the tracks could not be used (Smith Dep 94-95 at Ex H to

Kauffman Decl (tracks unusable until asphalt removed)) Smith testified that he did not

know about the paving (Smith Dep 72-73 at Ex H to Kauffinan Decl. Intcrrog 5 at Ex

G to Kauffman Decl) It was impossible to miss the paving if a train had attempted to

run on the tracks after August of 1996 I lowever. Smith contends that the tracks were

used until sometime in 1999, when an elevator gram bin collapsed and blocked the tracks,

and the elevator closed (Smith Dcp 16 at Ex H to Kauffman Decl, Interrog 4 at Ex G

to Kauffman Decl). This claim is not credible or consistent with the physical evidence.

However, whether traffic stopped in 1996 or m 1999, it clearly stopped long before the

abandonment proceeding was filed in August 2004

HCR files an annual report with the Indiana Department of Transportation The

2000 report states that the total track mileage was 13.5, with 6 5 of this track designated

as "main line" (McGathey Dcp Ex 5 at Ex. K-2 to Kauffman Decl) The report for

2001 states the total track mileage as 6 5 miles (McGathey Dcp Ex 4 at Ex. K-l to

Kauffman Decl) The difference includes the subtraction of the Henry County spur

Smith removed the few miles of 130 pound track on the Henry County spur and moved it

to the Rush County spur Norfolk Southern removed the switch that had connected the

Henry County spur to its line 10 (Smith Dcp 88 at Ex II to Kauffman Decl, Intcrrog 8

9 See Deposition Transcript of Mark Thornburg ("Thornburg Dcp"'), February 12,2007, attached
as Exhibit L to Kauffman Declaration. Deposition 1 ran script of Rickey Miller ("Miller Dcp ").
February 12,2007, attached as Exhibit M to Kauffman Declaration
|n HCR may also refer to Smith Dcp Ex 9 This purports to be a Norfolk Southern document
that states "IICCR advised 11/1/01 that rail service had been discontinued " Consequently, the
Norfolk Southern engineering department received a 'Track Retirement Request" form on
Decem ber 1, 2001 to remove 180 feet of track where the Henr> County spur connected to
Norfolk Southern The track retirement was designated "complete " Norfolk Southern refused



at Ex G to Kauffman Decl.) After Smith removed the track, all that was left on the

Henry County spur was 3 miles of 100 pound rail not connected to the Norfolk Southern

tracks Smith acted without notice to or permission from the Indiana Department of

Transportation which had a security interest in the rail (McGatheyDep Ex 12 at Ex K-

3 to Kauffman Decl.)

In early 2002, questions arose at INDOT about whether the Henry County spur

had been "abandoned " When asked, Smith reported that he had ''severed its Sulfur

Springs Line [Henry County line] and begun to salvage the track materials " (McGathey

Dep. Ex. 12, Smith Dep Ex. 7)" After being discovered, INDOT told Smith to stop

salvage activity until the security interest issues were resolved Smith was also asked to

obtain an abandonment certificate from the STB. Smith petitioned for and received a

new grant from INDOT which was used to pay off the original grant The security

interest on the Henry County rails was released and a new security interest was placed on

the Rush County spur (Smith Dep 47 at Ex H to Kauffman Decl)

In August 2002, INDOT followed up on its February instruction to Smith to file

for abandonment authority with the STB Despite Smith's abandonment of the line, he

still had not filed for authority This is what the business records of INDOT reflect about

the conversation

Roberts* request for documents, but this exhibit was later represented by HCR's counsel as
having been given to him by one of his "contacts" at Norfolk Southern (Smith Dep 64) This
document is not a business record of NCR and was not produced by Norfolk Southern as its
business record m the normal course of discovery It cannot be authenticated and therefore HCR
should not be permitted to rely on it As such it must be rejected because it cannot be
authenticated

11 See Ex K-3 to Kauffman Decl, Exhibit 7 from the Deposition Transcript of William E Smith
("Smith Dep Ex "), attached as Exhibit I-1 to Kauffman Decl

6



T spoke with Bill Smith. President of Honey Creek Railroad this morning in
response to your email 1 advised Bill that it was in his best interest to get his
abandonment application filed with the STB as soon as possible. He expressed
some hesitation to do this as he doesn't want the right-of-way to revert (as il
would once the STB approves abandonment) As an alternative, Honey Creek
plans to instruct its M-of-W contractor to remove the cross bucks and any
crossing signals and to conspicuously remove a section of rail on both sides of
each crossing Once this is done, hazardous materials trucks and school buses are
no longer required to stop at the "crossings"

(See Ex O to Kauffman Decl )12 At the deposition, Smith confirmed the conversation did

occur ' As planned, the signs and rails at crossings were removed in 2002. (Smith Dep

50-51 at Ex H to Kauffman Dccl ) However, Smith continued to delay filing for

abandonment authority. It was not until August 2,2004 that Honey Creek filed its notice

of exemption On August 20,2004, the Board issued its order stating that the

abandonment exemption would be effective September 21,2004, and a notice of

consummation had to be filed by August 20,2005 HCR agreed to a notice of interim

trail use, but no agreement was reached and the notice expired (Interrog 10 at Ex G to

Kauffinan Decl)

Approximately two-thirds of a mile of the Henry County spur bisects a farm field

owned by Gary Roberts By the spring of 2005, the right of way was a blight For years,

the right of way carried no traffic, was not maintained, and caused flooding on Roberts'

1: Email from Mike Scime to Larry Lovcall. August 22,2002, produced by IN DOT in response to
request for production of documents by Roberts
13 It was difficult, to say the least, to pin Mr Smith down on this conversation Before he took
refuge in total amnesia, this was his testimony

0 Do you recall telling Mike Scimc that you were hesitant about filing the abandonment
application because you didn't want the right of way to revert to the property owners7

A Could have been 1 think so
Q Did you have some reservations about filing an abandonment application because of the
reversionary rights of property owners'?
A I don't know that I had that I did--1 do remember saying something about that

(Smith Dep 48-49)



fields (See Roberts' Aff) Elsewhere, several crossings had been paved over and rails

had been removed '1 he physical appearance of the right of way and the lack of use

declared to the common observer that it had been abandoned (See Smith Dcp Exs 10-

21 at Ex 1-2 to KaufFman Dccl) Roberts removed some of the rails preparatory to

returning the nght of way to its ongmal grade A dispute between Smith and Roberts

ensued, resulting in a state court action over their respective rights HCR successfully

moved to have a question referred to the Board for advisory ruling

On April 18,2006, HCR filed a petition for a declaratory order and requested a

new Finance Docket number for the petition rather than filing it in the open docket for the

abandonment proceeding On June 30,2006, counsel for Roberts requested an additional

extension of time in which to conduct discovery, noting that the case1

"presents important issues as to whether de facto or dejure abandonment
occurred prior to HCR's 2004 request for abandonment authority or before the
actions at issue and the underlying state proceeding occurred The Board and
courts have recognized that whether a railroad has abandoned a line turns on the
railroad's "objective intent/' and further that there is no rigid formula for
determining intent."

On July 6,2006, HCR filed a strong objection to the requested extension

maintaining that there were no relevant facts to investigate because Roberts could not

dispute the abandonment given the state of case law and the issuance of the August 20,

2004 abandonment order (Sec FD 34869, Reply of Honey Creek Railroad, Inc to the

Roberts Supplemental Petition for Further Extension of'I imc, Doc 216972, July 6,

2006") The Board granted the requested extension to permit time for discovery on July 7,

2006 The Board stated

HCR argues that Roberts1 request for a further extension of time is improper
because Roberts seeks discovery on factual issues that are irrelevant and collateral



to the matter before the Board Roberts' extension request to conduct discovery
and file a reply is reasonable and will be granted

(Doc 37177 STB, served July 10,2006)

In its Reply, HCR also stated 'The HCR abandonment proceeding has been

concluded with the exception of filing a notice of consummation which has been

postponed with the consent of the Board as a consequence of the pending state court

litigation " (See Honey Creek Railroad, Inc - Petition for Declaratory Order, FD 34869,

Doc. No. 216738 at p 2) HCR has petitioned four times for an extension of the time in

which to file the notice of consummation If HCR did not intend to abandon the Henry

County spur, under its interpretation of the law, it could have simply let the August 20,

2005 deadline pass Instead, it has repeatedly filed to roll the deadline forward, and now

has an extension until February 11, 2008 I4

HCR tried one more time to stop discovery through a request for a protective

order on July 18,2006, again asserting that no discovery could be relevant to the issue

before the Board (See FD 34869, Expedited Motion for Protective Order, Doc 217081,

July 18,2006 at 2) The Board denied the motion, noting that it had already granted

Roberts the right to conduct discovery (See FD 34869, Doc 37214 STB decision served

July 20,2006) Since that time, the parties filed (and the Board has approved) several

unopposed requests to extend the deadline for Roberts' brief to permit discovery Over

the last year, extensive settlement discussions have taken place as well as discovery

Obtaining discovery from HCR has been difficult Despite extensive document

requests, the only documents it produced were a handful of property tax notices Tor the

rest, IICR said it had no documents, retained no documents, or there were no responsive

14 See Honey Creek Railroad. Inc - Abandonment Exemption - in Henry County, IN, Docket No
865-X (STB. served February 2,2007)



documents other than those already m the STB docket or previously discovered through a

document request to the Indiana Department of Transportation. (Smith Dep 6 at Ex Hto

Kaufiman Decl) However, long after the prescribed time period for HCR's production

of documents had expired, documents miraculously appeared when necessary to bolster

HCR's arguments (See Smith Dcp 64 at Ex H to Kauffman Decl )15 For Mr Smith's

part, he testified that he could not remember if he made improvements at rail crossings as

represented in the loan papers with INDOT (Smith Dep 31 at Ex H to Kauffman Decl),

did not recall seeing a document request (Smith Dcp 34 at Ex H to Kauffman Decl), did

not remember answering the interrogatories or signing them (Smith Dep. 35 at Ex H to

Kauflhian Decl), and he "'has no idea why'* he waited until August 2004 to file

abandonment proceedings alter being told in February 2002 that he should do so (Smith

Dep 63) '6

ARGUMENT

On the presumption that the Board has exclusive jurisdiction, the Circuit Court of

Henry County has requested a ruling from the Board on the following question

Under the orders and decisions of the STB in STB Docket AB-
865X, Honey Creek Railroad. Inc -Abandonment Exemption-m
Henry County, Indiana, did Honey Creek Railroad Company
obtain and exercise in accordance with STB regulations
abandonment authority so as to remove its railroad right of way
and track materials placed thereon from the national rail

15 In addition, on March 22,2007 after the Smith Deposition, and sir months after the document
production deadline, NCR produced bills of lading that it maintains show use of the Henry
County spur m 1999 The late production of allegedly self serving documents after depositions
closed cannot be permitted The documents do not on their face allow use and the late production
violates discovery obligations
16 HCR's failure or refusal to produce evidence peculiarly within his knowledge and may warrant
the inference that the evidence would be unfavorable to his contention See Indianapolis and
Cincinnati Traction Company v Mtmtfort, 80 Ind App 639.646 (Ind Ct App 1923)

10



transportation network and the jurisdiction of the STB and subject
them to the claims of Defendants under Indiana law'?

Pursuant to that order, HCR filed its petition for declaratory relief and this new

finance docket was opened In considering its answer to the Henry County Circuit Court,

the first question for the Board is whether, today, it has jurisdiction to answer the

question I7 See RLTD Railway Corp v Surface Tramp Board, 166 F 3d 808 (6th Cir

1999) (affirming the STB's decision that it lacked jurisdiction in a proceeding, noting the

STB's considerable discretion in its determination of junsdictional facts, noting the entity

was not an interstate carrier, and concluding the STB clearly had not found it in the over-

riding interests of interstate commerce to assume jurisdiction"')

The answer to the question of the Board's current jurisdiction requires an

examination of (1) the use of the Henry County rails owned by HCR and the non-earner

status of HCR, (2) IICR's conduct before the Board's August 20,2004 order authorizing

abandonment of the Henry County spur, and (3) HCR's conduct after that order was

issued The facts show (1) when the Henry County rails existed, HCR was a non-earner

and used the rails as a spur so today, the Board has no authority or jurisdiction over

questions related to their abandonment, (2) the rails were de facto abandoned prior to the

petition for abandonment authority, dcpnving the Board of jurisdiction today even if the

tracks were not a spur, and (3) HCR has improperly manipulated the abandonment

17 It is well-established that a court has jurisdiction to determine its own jurisdiction
Okoro v Itohman, 164 F 3d 1059,1063 (7<h Cir 1999) (citations omitted) Before considering
the merits of the case, the court must resolve the junsdictional issue first Crawford v United
States, 796 T 2d 924.928 (7<h Cir 1986) Further, a question as to a court's jurisdiction can be
raised at any time Sullivan v Lemoncello, 36 F 3d 676 (7* Cir 1994) Any objections to the
subject-matter jurisdiction of a court cannot be waived Prisevoih v Indiana Bell telephone Co,
76F3d 132, 134 (7th Cir 1996)

11



process by failing to file its Notice of Consummation of abandonment long after the line

was both defacto and tie jure abandoned, again, depriving the Board of authority today

Although it is not necessary to consider the state of the Board's jurisdiction in August

of 2004 in order to decide what jurisdiction it has today, the Board may wish to do so To

facilitate that potential review, Roberts, as an interested party, has filed a Motion To Reopen

AB 865-X and Reconsider Decisions Therein, And To Consolidate AB 865-X and FD 34869

This memorandum is filed in support of that motion If the Board undertakes that

reconsideration, the facts will show that in August 2004, the track in question was a spur and

operated by HCR, a non-earner, so that the Board had no authority or jurisdiction over its

abandonment It will also find that the Henry County spur had been de facto abandoned pnor

to August 2004, depriving the Board of jurisdiction at the time it issued the abandonment

decision

As a result of its lack of jurisdiction today and in August 2004, the Board should

rule that the railroad right of way and track materials placed thereon are not part of the

national rail transportation network and arc not subject to the jurisdiction of the STB.

This dispute, between neighbors over approximately a mile of tracks in Henry County,

Indiana, should be resolved in state court under state law

I. When it existed, HCR was a non-carrier and used the rails as a spur so today
the Board has no authority or jurisdiction over questions related to their
abandonment.

A. HCR has always been a non-carrier, which, as matter of law, is not
subject to the jurisdiction of the Board.

The Board's jurisdiction is limited to "transportation by rail carrier " 49 U S C §

10501(a), Bar Techs. Inc v Conemaugh A Black LtckRR , 73 F. Supp 2d 512 (D Pa

1999) (citing numerous administrative decisions of the Board and its predecessor, the

12



Interstate Commerce Commission) The Board has no jurisdiction over non-earners like

HCR. See id

A "rail carrier'' is defined as ''a person providing common earner railroad

transportation for compensation " 49 U S C § 10102(5) Courts have determined that a

railroad is a common earner railroad '"if it purports to hold itself out as a common carrier

for hire and if there is an ostensible and actual movement of traffic for the public for

hire " Nevada v DOE, 457 F 3d 78, 86 (D C Cir 2006), Bar Techs, 73 F Supp 2d at

515 (citations omitted), Kelly v General Electric Co, 110 F Supp. 4,6 (D Pa 1953)

As the Kelly court well explains.

A common earner has been defined generally as one who holds himself out to the
public as engaged in the business of transportation of persons or property from
place to place for compensation, offering his services to the public generally The
distinctive characteristic of a common earner is that he undertakes to carry for all
people indifferently, and hence is regarded in some respects as a public servant
The dominant and controlling factor in determining the status of one as a common
earner is his public profession as to the service offered or performed

A.V//V, 110F Supp at 6

Thus, the principal test for the determination of a railroad as a common carrier is

"whether there is a bona fide holding out coupled with the ability to carry for hire '*

Nevada, 457 F 3d at 86 The test is an objective one, relying upon what the carrier

actually does rather than upon the label which the carrier attaches to its activity or the

purpose which motivates it United State? v Brooklyn Eastern Dist Terminal, 249 U S

296, 304 (1919), Lone Star Steel Co v McGee, 380 F 2d 640, 648 (5th Cir 1967). cert

denied. 389 U S 944 (1967) (involving different statute but addressing identical

definition of "common earner")
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In applying the test, courts often look at a number of factors including, but not

limited to, the number of shippers, the relationship between the carrier and the shippers,

the method of charging fees for the service (whether the carrier charges fees for all

people indifferently or negotiates the fee case by case), any indicia of reaching out to the

public (c g, advertisement), the nature of the use of the line (whether it goes to a point in

another slate or merely serves the purpose of loading, reloading or switching), the nature

of the service, (whether the earner engages in business of offering to transport goods or

passengers by rail) See Kieronski v Wyandotte T R .Co t 806 F 2d 107 (6th Cir. 1986);

Lone Star Steel Co , 380 F 2d 640, Bar Techs , 73 F Supp 2d 512, Kelfy, 110 F Supp 4

Applying those factors, the court in Bar Techs concluded that the company there

was a non-carrier and that the Board had no jurisdiction over it because "it has no

intention of operating its rail line as a common carrier for hire to shippers, but seeks only

a means of transporting its own carloads of steel from'* its own plant onto the interstate

rail network Bar Techs. Inc, 73 K Supp 2d at 515

Similarly, in the instant case, HCR merely used the Henry County line to

transport gram from the elevator at Momstown to the interstate line operated by the

Norfolk Southern HCR purchased the Henry County spur from Conrail to keep it from

being scrapped in October 1993 (Smith Dcp 14-15,97 at Ex H to Kauffman Decl)

After the purchase, the track only served Momstown Grain, which Smith owns in its

entirety as he docs HCR (Smith Dep 17 at Ex H to Kauffman Dccl) It maintained no

schedule and filed no tariffs See Facts supra

There is no evidence that HCR ever held itself out to the general public as a

carrier HCR was not paid by Momstown Gram and there is no evidence of a contract
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with Norfolk Southern (Smith Dep 21, 87 at FA H to Kauffman Decl) Sporadically,

HCR received $35 per car from Norfolk Southern, but that practice stopped (Smith Dep

22,60 at Ex 11 to Kauffman Dccl). Mornstown Grain funded IICR on an as-needed

basis. (Smith Dep. 60-61 at Ex H to Kauffman Dec!) HCR also obtained grants from

INDOT But HCR's own label which it attached to its activity has no bearing upon the

determination of the HCR's status as a common earner What counts is what HCR

actually did See Lone Star Steel Co, 380 F 2d at 648

Thus, by looking at the conduct of HCR, the Board should conclude that HCR

was not a earner and, therefore, that it lacks jurisdiction over HCR

B. The Board has no jurisdiction over the line because HCR used it as a
spur.

Under 49 U S C § 10906, "the Board docs not have authority under this chapter

over construction, acquisition, operation, abandonment, or discontinuance of spur,

industrial, team, switching, or side tracks " (emphasis added) The language under this

section is almost identical to that codified at 49 U S C § 10907 before Congress enacted

the Interstate Commerce Commission Termination Act in 1995 ("*ICCTA") The

legislative history of the ICCTA shows that Congress intended the exemption of

abandonment of spur tracks See Bar Techs, 73 F Supp 2d at 516 (citing H R Conf

Rep No 311,104th Cong, 1st Sess 179, reprinted in 1995 U S C C A N 793, 864)

In applying the statutes, the courts have repeatedly held that the Board has no

jurisdiction over abandonment of spur tracks See United Slates v Idaho, 298 U S 105,

107 (1936), Nicholson v 1C C. 711 F 2d 364,365 (D C Cir 1983), cert denied, 464

U S 1056 (1984), Brotherhood of locomotive Eng'rs v United Slates, 101 F 3d 718, 721

(DC Cir \996), Bar Techs, 13V Supp 2d512.
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The issue of whether certain trackage is a "spur*' or an extension of a railroad

line is "a mixed question of fact and law left by Congress to the decision of a court — not

to the final determination of either the federal or a state commission " Idaho, 298 U S at

109, Hughes v Comol -Pennsylvania Coal Co, 945 F.2d 594,612 (3d Cir 1991) In

determining that issue, courts examine the facts of the particular case. See id

While consistently taking a case-by-case approach, today courts give controlling

weight to the use and/or intended use of the track segment See Nicholson, 711 F 2d at

367-68, Brotherhood of Locomotive Eng'rs, 101 F 3d at 726 ("we have previously

approved the ICC's focus on use"). As the D C. Circuit held: 'k[i]t is well established that

the determination of whether a particular track segment is a 'railroad line* . or a 'spur,

industrial, team, switching, or side* track turns on the intended use of the track

segment, not on the label or cost of the segment" Nicholson, 711 F 2d at 367 (emphasis

added) The rationale for emphasizing the use of the track, as the D C Circuit further

explains, is

[T]t is sufficiently plain, from a consideration of not only the obvious purpose
prompting the [Interstate Commerce ActJ but also of the general nature of the
tracks mentioned, that Congress intended to subject to the requirements of
[section 1(18) ] so-called main or branch lines of railroad, that is, lines designed
and used for continuous transportation service by through, full trains between
different points of shipment or travel, and to exclude from the operation of the
statute all that mass of "tracks" (as distinguished from "lines") naturally and
necessarily designed and used for loading, unloading, switching, and other
purposes connected with, and incidental to, but not actually and directly used for.
such transportation service

Id at 367-68 (citation omitted) (brackets in original), see also Hughes, 945 F 2d at 612

In addition to the use of the track, courts also look at other factors, including the

amount of traffic over the line, whether the railroad maintained regularly scheduled

service, the number of shippers, whether the railroad maintained any stations, loading
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platforms, buildings, or agents alongside the line, and whether the line was constructed of

light rail See Idaho, 298 U.S. 105, New York Central R Co v Chicago & Eastern

Illinois R Co, 222 F 2d 828,830 (7th Cir 1955) Whether the line has been used for

storage or is stub-ended have also been relied upon as significant criteria. Rochelle R R

v CityofRochelle, 1998US Dist LEXIS 13043(D 111 1998).

Even relatively long tracks are found to be spurs if that is how they arc used In

Idaho, the Supreme Court upheld the lower court's finding that a nine-mile track was

spur on the grounds that the track was constructed to serve one customer, that the line

"has never maintained a tram schedule or regular service over this trackage, has never

furnished express, passenger, or mail service, has maintained no buildings, loading

platforms, or agent at any point along the trackage, and has had no telegraph or telephone

line in connection therewith/' and that practically no shipments occurred in the opposite

direction Idaho, 298 U.S at 108-10

Similarly, in Hughes, the Third Circuit held that a fourteen-mile track was a spur,

reasoning that the line, located wholly mtra-state, functioned as a route to unload and

transfer shipments, did not invade the territory of another railroad, was used by only one

railroad, and served only one customer

Likewise, in the instant case, the HCR tracks in Henry County are stub-ended and

serve a single customer whose owner created HCR for the sole purpose of transporting

grain from the elevator to the Norfolk Southern line HCR charges this customer no fee

HCR has no employees and owns no rail cars It maintains no schedule and files no

tariffs It files no Operating Time Table or Operating Rule Book Its rail is light and

contained wholly within one county of one state It has not maintained, built, or received
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revenue from any buildings, loading platform, agent, station, telegraph, and telephone or

fiber optic lines There is no fact that points to these tracks being anything other than a

spur since Conrail transferred them to HCR and abandoned the track and connection

north of the elevator

Thus, the track at issue is a spur Accordingly, the Board has nojunsdiction

either over the abandonment of the track or over the issues arising out of the

abandonment of the line See 49 U S.C § 10906

II. The Board has no jurisdiction today because the rails were de facto
abandoned prior to the petition for abandonment authority

Courts have ruled that de facto abandonment can terminate the Board's

jurisdiction no matter whether a dejure abandonment has been consummated In 1997

RLTD Railway, after balancing different factors, the Board ruled that once the [ ] line was

severed from the interstate rail network, 'there was both a de facto and dejure

abandonment of that line, and the ICC lost jurisdiction over the property." RLTD Railway

Corporation-Abandonment Exemption - in Leelanau County, MI, Docket No AB-457

(Sub-No IX), 2 STB 685,1997 STB LEXIS 281, * 17 (Serv Oct. 30,1997) The

railroad appealed that decision to the Sixth Circuit After finding that the railroad de

facto abandoned the line, the court upheld the ICC's ruling without considenng whether

there was a de /ure abandonment RLTD Ry Corp v STB, 166 F 3d 808, 812 (6th Cir

1999) ("1999 RLTD Railway") This ruling has two instructive indications (1) de facto

abandonment can occur independent ofde /ure abandonment, and (2) de facto

abandonment can terminate the STB's jurisdiction

Both courts and the Board have adopted the fact-specific approach in determining

whether a railroad had abandoned a line As the D C Circuit holds, "in determining
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whether a railroad has abandoned a line, one must focus on the railroad's objective

intent" Becker v STB, 132 F 3d 60,62 (D C Cir 1997) (citations and internal quotation

marks omitted), see also 1997 RLTD Railway, 1997 STB LEXIS 283. * 12 n 15 No

single fact controls, and the Board and courts have sometimes come to opposite

conclusions on seemingly similar sets of facts Compare Becker, 132 F 3d 60 and RLTD

Ry Corp, 166 F.3d 808 with Birt v STB, 90 F.3d 580 (D C Cir 1996), Norfolk and

Western Railway Co, Docket No AB-290-168X(STB Scrv May 4,2005), and

Burlington Northern Railroad Co. Docket No AB-6-346X and -335X (STB Scrv June

8,2005) In addition, the Board "enjoys considerable discretion in its determination of

jurisdiction^ facts " 1999 RLTD Railway Corp. 166F.3dat812 Indeed, the Board can

decide to exercise abandonment authority over "purely local lines operated by regulated

carriers when, in the Commission's judgment, 'the over-riding interests of interstate

commerce rcquire[e] it "" Id at 813 But the Board did not find such over-riding interest

because RLTD was not an interstate carrier. Id

Similarly, in this case, HCR was not an interstate earner Moreover, all of the

evidence establishes an objective intent to abandon prior to August 2004 In addition,

there is nothing in the facts to suggest that the over-riding interests of interstate

commerce require the Board to exercise its discretion to assert abandonment authority

over a purely local line. There is no trail issue here Instead, there is only an attempt to

use the Board's regulations to trump the operation of state laws on revcrtcr to aid one

party over another in a dispute over less than a mile of rails

The following facts show that Smith, the owner of HCR, had the objective intent

to abandon the Henry County spur prior to August 2004
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The line north of Momstown Gram was abandoned by Conrail in 1993,

and therefore severed the Henry County spur from the interstate rail

network at one end and left the track stub-ended.

The tracks had been unusable since a key crossing was paved over in

1996

The sole use of the line was to move hopper cars back and forth to the

elevator which collapsed and became inoperable in 1999

HCR removed the Henry County tracks from the mileage it reported to

INDOTm2001

The Norfolk Southern switch and track connecting the spur was

completely retired and removed in 2001 That removal made the stub-

ended track completely severed from the interstate rail network

Smith removed almost hal f the track by February 2002 I le did not

publicly report the salvage of rails covered by the INDOT security

agreement.

In February 2002, when asked by INDOT, Smith admitted that the line

had been severed and he had begun to salvage materials

There were no tariffs to cancel because HCR had never filed a tariff HCR

never even filed an Operating time Table or Operating Rule Book with

TNDOT HCR made no filings of any type with the STB between its 1993

acquisition of the rails as a non-carrier and its 2004 abandonment

application

The facts support that HCR was a non-carrier
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• Additional track was removed near additional crossings and the crossings

were paved over in August 2002

• Smith intentionally delayed filing for dejure abandonment because he did

not want the right of way to revert

• The blight condition of the track has caused flooding and damage to

Roberts' property

When some railroads stop using track or salvage track, it may or may not be

conclusive evidence of objective intent to abandon a set of tracks Companies that are

actually running a railroad operation may shift traffic or rails without conclusively

deciding that the right of way will no longer be used for rail purposes This is not the

case here. HCR owned two short spurs for the purpose of moving Mornstown Gram's

product to the interstate rail lines. When the Mornstown Gram elevator at the end of the

Henry County rails ceased to operate. Smith had no use for the rails The actions he took

between 2000 and 2002 conclusively show his objective intent to abandon the rails

This is not a case where the Board should exercise discretion to maintain

authority over this now purely local (and highly incomplete) set of rails to nowhere. No

issues of interstate commerce are implicated No issues of rail banking arc implicated

What has happened here is the owner of a 5 9 mile spur first ignored the Board and its

regulations, and then sought to manipulate the process so that the Board would provide a

shield against the operation of state law The Board was not created for this purpose

III. The STB has no jurisdiction over the Henry County track because HCR has
already exercised its authorized abandonment even if it has not filed a notice
of consummation.

A. Abandonment may occur and thus terminate the STB's jurisdiction even if
the railroad has not filed a notice of consummation.

21



It is well-established under the case law that once a earner abandons a rail line,

the line is no longer part of the national transportation system and the STB'sjunsdiction

terminates, although the Board is empowered to impose conditions on abandonment

Preseault v ICC, 494 US 1,6 n 3 (1990), Hayfield Northern RR Co. Inc v

Chicago & North Western Transp Co. 467 U S. 622,633 (1984). see also Fritsch v

IC C, 59 F 3d 248,253 (D C Cir. 1995), Iowa Power, Inc - Construction Exemption -

Counsel Bluffs. JA, 81C C 2d 858 (Dec 20,1990). Tn cases where the Board attaches

post-abandonment conditions to a certificate of abandonment, it retains jurisdiction Id,

Lucas v Township of Bethel, 319 F 3d 595, 602 (3d Cir. 2003) If the STB imposes no

such conditions, the STB's authorization of abandonment puts an end to the STB's

regulatory authority Id

In the instant case, the Board did impose certain post-abandonment conditions,

but all have been satisfied in a manner consistent with the abandonment of the spur

Specifically, through the decisions respectively served August 20,2004 and September

20,2004, the STB attached environmental, public use and trail use conditions to the

HCR's exemption The Board gave interested parties 180 days to pursue the conditions

and accordingly set the effective date of the HCR's exemption to March 20,2005.18 The

Board also required the HCR to tile a notice of consummation when it had completed the

authonzed abandonment The deadline for filing such a notice was August 20,2005 At

HCR's request, that deadline was extended four times and is now set to February 11,

18 See Honey Creek Railroad, Inc - Acquisition and Operation Exemption - Line of
Consolidated Rail Corporation, STB Docket No AB-865X (STB, Serv Sept 20,2004), and
Honey Creek Railroad. Jnc - Acquisition and Operation Exemption - Line of Consolidated Rail
Corporation, STB Docket No AB-865X (STB, Scrv Aug 20,2004)
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2008 The rationale for the requested extensions was the pending state court action and

then the pending request for a declaratory order The Board granted the extensions

without the benefits of the facts developed during discovery or the arguments presented

here

On June 7,2006, when the HCR opposed Roberta's supplemental petition for

further extension of time for filing this brief, it stated, *'[t]he HCR abandonment

proceeding has been concluded with the exception of filing a notice of consummation

which has been postponed with the consent of the Board as a consequence of the pending

state court litigation." (Reply of Honey Creek Railroad. Inc. To The Supplemental

Petition of Respondent For Further Hxtensions of Time (June 7,2006), at 2)

In fact, since March 20,2005, all the conditions of the abandonment have been

satisfied Today, HCR is reduced to contending that its unilateral withholding of the

notice of consummation of abandonment is sufficient to maintain the Board's jurisdiction

over a rail bed with no connection to interstate commerce, no pending trail use

negotiations, and, for the most part, no tracks (HCR's Br at 2-3) Oddly, the requested

extensions for the filing of the notice of consummation arc also evidence of the objective

intent to abandon If HCR intended to abandon its abandonment, it should have simply

let the deadline pass under its interpretation of the law HCR's argument contradicts the

language of the rule, the history and the purpose of the rulemaking. the case law

interpreting the requirement of notice of consummation, and the functions of the STB

1. Consistent with the language, the history, and the purpose of the rule,
abandonment may be consummated absent a notice of consummation.

49 C F R § 1152 29(e)(2), in pertinent part, provides-
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A railroad that receives authority from the Board to abandon a line shall flic a
notice of consummation with the Board to signify that it has exercised the
authority granted and fully abandoned the line (e g, discontinued operations,
salvaged the track, canceled tariffs, and intends that the property be removed from
the interstate rail network) Notices will be deemed conclusive on the point of
consummation if there are no legal or regulatory barriers to consummation/1

The plain language above shows (1) that a railroad is required to file a notice of

consummation, (2) that the purpose and function of the notice is to inform the Board that

the railroad has abandoned the line, and (3) the effect of filing the notice is that once it is

filed, no one can inquire whether abandonment has occurred Nothing in the language

ordains that without a notice of consummation, consummation of abandonment cannot

occur To the contrary, consummation of abandonment can occur before the filing of the

notice As the rule language shows, the function of the notice is to signify that the

railroad has consummated abandonment in other words, if actual abandonment occurs,

the railroad should notify the Board that abandonment has been consummated Thus, m

terms of the timeline, abandonment can occur before and independent of the filing of the

notice This interpretation is consistent with the purpose and the history of the

rulcmakmg

First, the consummation notice is merely evidence that the railroad intends to fully

abandon the line. 61 F R 11174,11178 (notice of proposed rulemakmg) (emphasis

added), see also 1996 WL 734579, * 8 (Dec 9,1996) (final rules) Although the Board

gives a conclusive effect to a notice on the issue of consummation of abandonment, the

Board never intends to make the consummation notice a necessary requirement in

determining the railroad's intent to abandon the line As the STB stated in its making of

the rule requiring notice of consummation.
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''[NJotices [of consummation] that are filed would be deemed conclusive on the
point of consummation if there are no legal or regulatory barriers to
consummation If no notice of consummation of abandonment has been filed, we
would continue to look at the other facts and circumstances to determine if
consummation of the abandonment had occurred.'*

61 F R 11174, 11178, see also 1996 WL 734579, * 8 (Dec 9,1996) (final rules)

The language above shows that the conclusive effect given to a notice of

consummation only means that if a railroad files such a notice, the notice not only

answers in the positive but also puts an end to the question of whether the railroad has

intended to abandon a line In other words, if there is a notice, there is an intent to

abandon But reversing the proposition to argue that if there is no notice, there is no

intent to abandon is wrong As the Board itself explains, '"if no notice of consummation

of abandonment has been filed, we would continue to look at the other facts and

circumstances to determine if consummation of the abandonment had occurred " Id

Second, the interpretation that abandonment may occur, irrespective of the

existence of a notice of consummation is consistent with the purpose of the enactment of

the rule That purpose was to codify the practice of requiring the railroad to file a notice

of consummation As the Board stated in its proposal of the rule,

''Although the practice was never codified, until 1984 the ICC required a railroad
to send the agency a letter confirming that it had consummated, or fully exercised
Since then, some carriers have continued to send in these letters. Moreover, the
courts have considered these letters in determining whether a line is still part of
the interstate rail network "

61 FR 11174,11177

Thus, the notice-of-consummation requirement is nothing new to courts and the

Board As the following analysis shows, the case shows that consummation of
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abandonment may occur notwithstanding whether the railroad files a notice of

consummation

2. Under the case law, abandonment may occur where the railroad has
not filed a consummation notice.

Under the case law, absence of a consummation notice is not determinative on the

issue of whether abandonment has consummated In 1997 RLTD Railway, the Board

addressed a similar issue to that m the instant case, i e, whether abandonment had

occurred and thus terminated the Board's jurisdiction 1997 RLTD Railway, 1997 STB

LEXIS 281, *9-10 In holding that abandonment did occur, the Board explicitly rejected

the railroad's argument that it had not abandoned because it had not filed the required

notice of consummation Id. As the Board further explained, "it would be inappropriate

for us to focus only on a single outward manifestation of the railroad's intent (i e, the

failure to file a letter of consummation)"' Id at 11-12 n 15 (parenthesis in original)

Holding otherwise will allow railroads "to manipulate the abandonment processes by

invoking regulations only when it is convenient/1 Id at 10-11 That is what happened in

the instant case

In Becker, 132 F 3d 60, a railroad filed for and received abandonment authority,

engaged in and then terminated trail use negotiations, but filed no notice of

consummation, and then three months later, sought to reopen the proceeding to negotiate

a trail use agreement The Board agreed lo re-open, and the Circuit Court reversed

finding on those facts, that the line was abandoned when the first NITU expired The

Circuit Court hoped, as did the Board, that the new requirement for a written notice of

abandonment would eliminate the uncertainty over abandonment that the Board and the

Circuit Court had to confront in that case Id at n 2 The new rule has not worked to
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eliminate uncertainty m this case because of its manipulation by HCR Although HCR

had up to a year to finish the abandonment and file the notice of consummation, it

finished the abandonment on March 20,2005 and then sat on the notice The rule is

designed to force the railroad to satisfy the abandonment conditions within a year It is

not designed to let a railroad sit on an abandoned line for a year or more alter it is

abandoned so that it can use the delay in tiling a notice of consummation to stall the

transfer of land nghts

Here, as HCR admitted, ''[t]he HCR abandonment proceeding has been concluded

with the exception of filing a notice of consummation which has been postponed with the

consent of the Board as a consequence of the pending state court litigation "19 In other

words, the HCR has finished everything as required, with the exception of the notice of

consummation Moreover, the reason is not to keep the abandonment proceeding open so

that it may enter into agreements to preserve the line The only reason for withholding

the notice of consummation is to keep the Board's jurisdiction, which has no bearing on

the merits of whether the HCR has consummated abandonment

Thus, the Board cannot give conclusive effect to the absence of the

consummation notice and must look at specific facts of the instant case to determine

whether abandonment has occurred such that it lacks jurisdiction over the instant case.

The facts are what determine abandonment and hence, the Board's jurisdiction

B. Given the particular facts of the instant case, consummation of
abandonment has occurred.

In determining whether a railroad has abandoned a line, "'one must focus on the

railroad's objective intent" Becker, 132 F 3d at 62 (citations omitted) In determining

19 See Reply of Honey Creek Railroad, Inc To The Supplemental Petition of Respondent For
Further Extensions of Time (June 7,2006), at p 2
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intent, courts look at a variety of indicia: "a line is fully abandoned when a certificate of

public convenience and necessity is issued and has become effective, tariffs have been

canceled and operations have ceased " Id (internal marks and citations omitted)

Moreover, "determination as to whether there is an abandonment should involve a

more searching and functional inquiry about the actual intent of the parties to the

transaction than reliance on 'the bare formalities " RLTD Railway Corporation-

Abandonment Exemption-In Ledanau County, MI, 1996 Docket No AB-457X, WL

476653, *3 (STB, Serv. Aug 23,1996) ("1996 RLTD Railway") In other words, courts

should examine the totality of the circumstances and balance all the factors involved in

each case See 1997 RLTD Railway, 1997 STB LEXIS. * 10 There, the Board found that

the line had been abandoned because it was severed from the interstate rail network

In Becker, the court held that the railroad had abandoned the line on the grounds

that the railroad (1) had sought and been granted an exemption from the requirement of a

certificate of public convenience and necessity, (2) had ceased service, (3) had cancelled

its tariffs, and (4) had taken the step of removing the rails Admitting that all those

factors are equally consistent with discontinuance of operations as they are with

permanent abandonment, the court further concluded that the railroad had expressed

intent not to continue trail use negotiations See Becker. 132 F 3d at 62 Considering all

the factors as a whole, the court ruled that abandonment had been consummated and that

the Board lost jurisdiction Id at 62-63

In the instant case, all the facts that support the conclusion that the line was

abandoned before the abandonment petition was even filed support the conclusion that

the line is abandoned today Similarly to 7997 RLTD Ry. the line here was severed from
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the interstate rail network by 2004 In addition, as in Becker, the NITU has expired

without an agreement or an extension. The only thing that has not happened is the filing

of a piece of paper a notice of consummation The notice has been delayed solely to

maintain the jurisdiction of the Board Jurisdiction is flexible, but it is not such a

formless thing that it can be stretched this far. The piece of paper docs not create

jurisdiction, the facts do The facts have not supported jurisdiction for several years To

permit a piece of paper unilaterally withheld by MCR to trump the facts would create the

same unsupported and illogical result the Circuit Court rejected in Becker See id at n 4

Thus, when HCR petitioned the Board for a declaratory order, abandonment had

already been consummated Accordingly, the Board has not jurisdiction over HCR's

petition.

IV. Tf necessary, the STB should grant the Motion to Reopen AB 865-X and
Reconsider Decisions rendered therein to find that it did not have
jurisdiction over the rails at the time it issued its August 2004 decision.

In its opposition to Roberts's supplemental petition for further extension of time,

HCR argued that Roberts cannot raise a de facto argument because, according to HCR, it

would constitute a collateral attack on HCR's authorized abandonment (See HCR's

Reply to Roberts's Supplemental Petition for Further Extension of Time Docket FD

34869, at 4) Although the Board implicitly rejected that argument by granting Roberts's

petition of extension of time so discovery could be conducted, we will address the issue

anticipating that HCR will repeat its contention

hirst, the Board can determine that it has no jurisdiction today Depending on the

grounds for that determination, it may raise questions about the Board's jurisdiction in

August 2004 when it had no facts before it. but it is not necessary to reverse that decision
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Second, if the Board disagrees, it can re-open the abandonment proceeding and

reconsider the orders itself. The statute, on which HCR bases its collateral attack

argument, states

The court of appeals (other than the United States Court of Appeals for ihe
Federal Circuit) has exclusive jurisdiction to enjoin, set aside, suspend (m whole
or in part), or to determine the validity of . all rules, regulations or final orders
of the STB "

28U.SC § 2342. (parentheses in original)

With its plain language, the statute only prohibits any court other than a federal

circuit court of appeals from reviewing final orders of the STB. But it docs not prevent

the Board from reviewing its own orders To the contrary, Congress specifically allows

the STB to reconsider its own decision.

The Board may, at any time on its own initiative because of material error, new
evidence, or substantially changed circumstances—

(1) reopen a proceeding,
(2) grant rehearing, reargument, or reconsideration of action of the Board, or
(3) change an action of the Board

An interested party may petition to reopen and reconsider an action of the Board
under this subsection under regulations of the Board

49US.C §722

Thus, the Board's prior decision on HCR's abandonment authority is subject to

reconsideration If the Board finds that the facts and the arguments presented here show

there was material error in the orders entered in the abandonment docket, the Board can

and should rc-opcn that proceeding, reconsider its actions and then change its actions In

any event, the Board cannot decline to heed Roberta's arguments on the issue of whether

the Board rctainsjunsdiction today

30



V. The Board should decline to interpret Indiana state law

HCR requests that the Board interpret IC §32-23- ll-6(a)(2) The interpretation

and application of an Indiana state statute is not included in the question referred for an

advisory ruling and is not within the jurisdiction or expertise of the Board. If the Board

issues a declaratory ruling other than a statement that it has no jurisdiction, it must limit

the ruling to the question presented by Henry County Circuit Court for an advisory ruling

CONCLUSION

HCR has never been a earner The Henry County line in HCR's hands is a spur

Only recently, HCR acted like a earner, with track subject to STB jurisdiction, when it

thought it could use the Board to give it an advantage over adjoining landowners The

Board placed the condition of the notice of consummation of abandonment on HCR to

shield the public from a railroad's unlimited discretion, but HCR has withheld filing the

notice despite obvious completion of abandonment so it can use the open proceeding as a

sword against its neighbors HCR waited until 2004 to file for abandonment authority

eight years after portions of the track were paved over, five years after the elevator went

out of business and the tracks at that end became unusable, three years after it told

Norfolk Southern to remove the connection with the interstate tracks, and two and a half

years after it pulled up half of the rails, paved over additional crossings and was first told

by INDOT to file for abandonment authority INDO I's records show that the reason for

the delay was a desire to subvert reversionary rights of adjoining landowners under state

law The Board docs not exist to assist the owner of a 5.9 mile spur in efforts to forestall

the operation of state law Roberts respectfully requests the Board issue an order
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declaring that railroad right of way and track materials placed thereon are not part of the

national rail transportation network and arc not subject to the jurisdiction of the STB

Dated. June 18,2007

Respectfully submitted,
ACKERSON KAUFFMAN FEX, PC

KathleerfC ttauffman (DCBferfl 323212)
Van Ge (DC Bar #496740)
ACKERSON KAUFFMAN FEX, PC
1250 H Street, NW
Suite 850
Washington, D C 20005
(202) 833-8833
(202) 833-8831 (facsimile)
kauffman@.ackersonlaw com

John H. Brooke
Anthony D Rufatto
BROOKE-MAWHORR ATTORNEYS AT LAW
PO Box 1071
112II. Gilbert Street
Muncic,lN 47308-1071
Tel (765)741-1375
Fax (765)288-7763
Counsel for Gary L Roberts,
Roberts Pipeline Construction Company. Inc,
and Roberts Construction. Inc
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CERTIFICATE OF SERVICE

I hereby certify that T have this 18th day of June, 2007 served a copy of the
Memorandum In Reply To Petition For Declaratory Order and In Support of Motion To
Reopen AB 86S-X and Reconsider Decisions Therein, and To Consolidate AB 865-X and FD
34869 upon the following via first class United States Mail, postage prepaid

Richard R. Wilson, Esq
Pa. ID #25661

127 Lexington Avenue, Suite 100
Alloona, PA 16601

William B Keaton, Esq
KEATON AND KEATON, P C

126 West Second Street
Rushville,TN 46173

John H Brooke, Esq
Brooke-Mawhorr Attorneys at Law

P O. Box
112E Gilbert Street

Muncie,IN 47308-1071

Kathfeen C. Kauffman
Attorney for Gary L Roberts,
Roberts Pipeline Construction
Company, Inc,
Roberts Construction. Inc

33



\
r

Before the
SURFACE TRANSPORTATION BOARD

DOCKET NO. AB865-X

HONEY CREEK RAILROAD, fNC.-ABANDONMENT
IN HENRY COUNTY, IN

and

DOCKET NO FD 34869

HONEY CREEK RAILROAD, INC.
PETITION FOR DECLARATORY ORDER

AFFIDAVIT OF GARY ROBERTS

Kathleen C. Kauffinan (DC Bar # 323212)
YanGe (DC Bar #496740)
ACKERSON KAUFFMAN FEX, PC
1250 H Street, NW, Suite 850
Washington, DC 20005
Tel: (202) 833-8833
Fax: (202)833-8831
kaufFman^ackersonlaw.com
Attorney for Gary L Roberts.
Roberts Pipeline Construction Company, Inc.,
and Roberts Construction, Inc

John H. Brooke
Anthony D. Rufatto
BROOKE-MAWHORR ATTORNEYS AT LAW
P.O. Box 1071
112 E. Gilbert Street
Muncie,IN 47308-1071
Tel: (765)741-1375
Fax: (765)288-7763
OfCounsel

Dated: June 18,2007



AFFIDAVIT OF GARY ROBERTS

Comes now the Affiant, Gary Roberts, and upon his oath states:

1. I am an adult and competent to testily as to each and every matter set

forth in this Affidavit.

2. The facts set forth in this Affidavit are made upon my personal

knowledge.

3. I am the managing member of an Indiana Limited Liability corporation

named as R & R Real Estate, LLC.

4. R & R Real Estate, LLC is a limited liability corporation in good

standing in Indiana.

5. I and my family owned several hundred acres of farm ground in Praine

and Jefferson townships in Henry County, Indiana from 1987 to 1998.

6. I and my family transferred title to the real estate to R & R Real Estate,

LLC on January 30,1998.



7. R & R Real Estate, LLC. has owned the parcels of real estate

continuously since that date of purchase.

8. Several of the parcels of real estate are transected by the Honey Creek

spur line that runs from its intersection with the Norfolk and Southern

railroad line at State Highway Route 36 and State Highway Route 3,

north of New Castle, Indiana to a few hundred feet past the grain mill

located in Sulphur Springs, Henry County, Indiana on State Route 36.

9. The real estate contains parcels between County Road 200 West and

County Road 300 West in which the Honey Creek spur railroad line

transects.

10. The Affiant is the individual that negotiated the purchase deals for all

of the real estate.

11 Since 1996, the Affiant has not witnessed any use of the Honey Creek

railroad line by any business, firm or entity

12. Since 1996, the Affiant is aware that Henry County has paved over the

rail lines as the railroad crosses County Road 125 West, County Road

200 West and County Road 400 North. The map attached as "Exhibit

A" depicts the intersections that have been paved since 1996.

13. The Affiant also knows that the State of Indiana through one of its

contractors removed the Honey Creek rail lines that cross State

Highway Route 36 as the rail line goes to the grain elevator in Sulphur

Springs. This removal of the rail lines occurred in 2002.



14. The Affiant also knows that approximately 1 mile or awe of nil line

owned by Honey Crack railroad was rsaoved by the State of Indiana

when it performed work on State Highway 3 rt th: rail line's

intersection with the Norfolk Southern line that travel ; through Henry

County north and south, to Rush County.

15. Since ax least 1996, the rail road has not maintanal the tracks,

performed repairs or inspected The rail lines.

16. Since at least 1996 there have been severs problems with drainage and

flooding occurring from the failure of the railroad to pearly maintain

the tail bed.

17. For the past 12 years, the rail lino owned by Honey Cn:rk has been

overgrown with weeds and prairie grasses to the pou i tfiat a casual

inspection, does not reveal the existence of the railroad c,es, rails or

even the radlbed.

Gary Roberts



STATE OF INDIANA
SS:

COUNTY

Before the undersigned, a Notary Public in and for said County and State,
personally appeared this t.fflV day of June, 2007, Gary Roberts and acknowledged the

/ voluntary execution of the foregoing Affidavit.

*tf*>JVITNESSf my signature this , 2007.

Publfc- .7
/ iy /

.,'>'" .-'

% M> Commission Expires:

, Notary

Resident of Delaware County





Elevator location
AreaB where tracks were paved over
Honey Creek railroad purchased from Conrail

tO.forfolk Southern railroad
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FINANCE DOCKET NO: 34869

HONEY CREEK RAILROAD, INC.
PETITION FOR DECLARATORY ORDER

Office of Proceedings
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Part of

Public Record
DECLARATION OF KATHLEEN CLUBB KAUFFMAN

Kathleen C Kauffman(DC Bar 323212)
YanGe (DC Bar #496740)
ACKERSON KAUFFMAN HEX, PC
1250 H Street, NW, Suite 850
Washington, DC 20005
Tel: (202) 833-8833
Fax: (202)833-8831
kaufFman@ackersonlaw.coni
Attorney for Gary L Roberts,
Roberts Pipeline Construction Company, Inc,
and Roberts Construction, Inc

John H. Brooke
Anthony D Rufatto
BROOKE-MA wi IORR ATTORNEYS A r I -A w
PO Box 1071
112 E. Gilbert Street
Muncic,lN 47308-1071
Tel: (765)741-1375
Fax (765)288-7763
Counsel for Gary L Roberts,
Roberts Pipeline Construction Company. Inc,
and Roberts Construction, Inc

Dated: June 18.2007



Before the
SURFACE TRANSPORTATION BOARD

DOCKET NO. AB865-X

HONEY CREEK RAILROAD, INC.-ABANDONM
IN HENRY COUNTY, IN

and

FINANCE DOCKET NO: 34869

HONEY CREEK RAILROAD, INC.
PETITION FOR DECLARATORY ORDER

DECLARATION OF KATHLEEN CLUBB KAUFFMAN

My name is Kathleen Clubb Kauffman I am over the age of 21, and I am

competent to make this declaration. The facts stated herein arc within my personal

knowledge and are true and correct I state as follows-

1. I am an attorney with the law firm of Ackerson Kauffman Fex, P.C. at 1250II

Street, N.W.. Suite 850. Washington, D.C. 20005, counsel for Gary L. Roberts,

Roberts Pipeline Construction Company, Inc. and Roberts Construction. Inc.

("Roberts") in this action. I make this declaration in support of the

Memorandum in Reply to Petition for Declaratory Order and In Support of

Motion to Reopen AB 865-X and Reconsider Decisions Therein, and to

Consolidate AB 865-X and FD 34869.

2. I am an active member in good standing of the Bar of the District of Columbia,

and have been a member in good standing at all times since my admission to the

Bar in November 1980.



3. Attached hereto, in exhibits corresponding to the sequential letter tabs, arc true

and accurate copies of the following documents:

A. Exhibit 1 from the deposition transcript of William E. Smith,

taken on February 12,2007.

B Exhibit 2 from the deposition transcript of William Smith.

C. Exhibit 3 from the deposition transcript of William Smith.

D. The order granting abandonment of the Honey Creek Railroad,

issued by the Surface Transportation Board (the "STB") on

August 20, 2004.

E Reply of Honey Creek Railroad to Supplemental Petition of

Respondent for Further Extensions of Time, filed with STB on

June 12,2006.

F. Request for production of documents to Honey Creek Railroad

filed on July 18,2006 by Roberts and Honey Creek Railroad's

response of September 13,2006.

G. Interrogatories to Honey Creek Railroad filed on July 18,2006

by Roberts and Honey Creek Railroad's response of September

13,2006.

H. Transcript of deposition of William E. Smith.

I. Exhibit(s) from the deposition transcript of William E Smith.

1-1 Exhibit 7

1-2: Exhibits 10-21

1-3: Exhibit 6



J. Deposition transcript of Michael S. McGathey. representative of

the Indiana Department of Transportation (1NDOT), taken on

April 10,2007.

K. Exhibit(s) from the deposition transcript of Michael S.

McGathey.

K-l: Exhibit 4

K-2: Exhibit 5

K-3: Exhibit 12

L. Deposition transcript of Mark Thomburg for Henry County,

including Exhibits 1 to 7. taken on February 12,2007

M. Deposition transcript of Rickey Miller, including Exhibits, taken

on February 12,2007.

N. Letter from James R. Paschall, Senior General Attorney of

Norfolk Southern Corporation to Kathleen C Kauffman, dated

July 19,2006.

O. Email from Michael Scime to Larry Loveall, August 22,2002.

P. Honey Creek Railroad, Inc.—Acquisition and Operation

Exemption—Line of Consolidated Rail Corporation. FD 32332,

served September 20,1993

Q Consolidated Rait Corporation—Abandonment Exemption—in

Henry and Madison Counties, IN. AB 167 (Sub No. 1122X),

served December 21,1993.



Dated this 18th day of June, 2007

I, Kathleen Clubb Kauffman, declare under penalty of perjury that the foregoing
is true and accurate. Further, I certify that I am qualified and authorized to file this
declaration.

Kathleen Clubb Kauffman
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34964 SERVICE DATE - AUGUST 20,2004

DO

FR-4915-01-P

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board

[STB Docket No AB-865X]

Honey Creek Railroad, Inc -Abandonment Exemption-in Henry County, IN

The Honey Creek Railroad, Inc. (HCR) has filed a notice of exemption under

49 CFR 1152 Subpart F-Exemot Abandonments to abandon its entire approximately

5.9-milc line of railroad, between Sulphur Springs and New Castle, in Henry County,

IN.1 The line traverses United States Postal Service Zip Code 47362.

HCR has certified that: (1) no local traffic has moved over the line for at least 2

years; (2) there is no overhead traffic on the line; (3) no formal complaint filed by a user

of rail service on the line (or by a state or local government entity acting on behalf of

such user) regarding cessation of service over the line either is pending with the Board or

with any U.S. District Court or has been decided in favor of complainant within the 2-

year period; and (4) the requirements at 49 CFR 110S.7 (environmental reports), 49 CFR

110S.8 (historic reports), 49 CFR 1105.11 (transmittal letter), 49 CFR 1105.12

(newspaper publication), and 49 CFR 1152.50(d)(l) (notice to governmental agencies)

have been met.

1 HCR acquired the line in Honev Creek Railroad. Inc.-Acquisition and
Operation Exemption-Line of Consolidated Rail Corporation. Finance Docket No. 32332
(ICC served Sept 20,1993) There, it was specified that the line runs between
Consolidated Rail Corporation's milepost 104.1 and milcpost 110.05. HCR states that
these designations were not utilized by it in connection with HCR's rail operations



STB Docket No. AB-86SX

Where, as here, the carrier is abandoning its entire line, the Board does not

normally impose labor protection under 49 U S.C. 10S02(g), unless the evidence

indicates the existence of: (1) a corporate affiliate that will continue substantially similar

rail operations; or (2) a corporate parent that will realize substantial financial benefits

over and above relief from the burden of deficit operations by its subsidiary railroad See

Wellsville. Addison & Galeton R. Corp.-Abandonment. 354 I.C.C. 744 (1978); and

Northampton and Bath R. Co.-Abandonment. 354 l.C C 784(1978). Because HCR does

not appear to have a corporate affiliate or parent that will continue similar operations or

that could benefit from the proposed abandonment, employee protection conditions will

not be imposed.

Provided no formal expression of intent to file an offer of financial assistance

(OFA) has been received, this exemption will be effective on September 21,2004, unless

stayed pending reconsideration. Petitions to slay that do not involve environmental

issues,2 formal expressions of intent to file an OFA under 49 CFR 1152.27(c)(2),3 and

trail use/rail banking requests under 49 CFR 1152.29 must be filed by August 30,2004.

Petitions to reopen or requests for public use conditions under 49 CFR 1152.28 must be

2 The Board will grant a stay if an informed decision on environmental issues
(whether raised by a party or by the Board's Section of Environmental Analysis (SEA) in
its independent investigation) cannot be made before the exemption's effective date. See
Exemption of Out-of-Service Rail Lines. 5 I.C.C.2d 377 (1989). Any request for a stay
should be filed as soon as possible so that the Board may take appropriate action before
the exemption's effective date

3 Each OFA must be accompanied by the filing fee, which currently is set at
$1,100. S£S 49 CFR 1002.2(f)(25).

-2-



STB Docket No. AB-865X

filed by September 9,2004, with- Surface Transportation Board, 1925 K Street, N.W.,

Washington, DC 20423-0001.

A copy of any petition filed with the Board should be sent to the HCR's

representative: Richard R Wilson, 127 Lexington Avenue, Suite 100, Altoona, PA

16601.

If the verified notice contains false or misleading information, the exemption is

void aJ2 initio.

HCR has filed an environmental report which addresses the abandonment's

effects, if any, on the environment and historic resources. SEA will issue an

environmental assessment (EA) by August 27,2004. Interested persons may obtain a

copy of the EA by writing to SEA (Room 500, Surface Transportation Board,

Washington, DC 20423-0001) or by calling SEA. at (202) 565-1539. [Assistance for the

hearing impaired is available through the Federal Information Relay Service (FIRS) at 1-

800-877-8339.] Comments on environmental and historic preservation matters must be

filed within 15 days after the EA becomes available to the public.

Environmental, historic preservation, public use, or trail use/rail banking

conditions will be imposed, where appropriate, in a subsequent decision

Pursuant to the provisions of 49 CFR 1152.29(e)(2), HCR shall file a notice of

consummation with the Board to signify that it has exercised the authority granted and

fully abandoned the line. If consummation has not been effected by HCR's filing of a

-3-



STB Docket No. AB-865X

notice of consummation by August 20,2005, and there are no legal or regulatory barriers

to consummation, the authority to abandon will automatically expire.

Board decisions and notices are available on our website at

"WWW.STB.DOT.GOV."

Decided: August 16,2004.

By the Board, David M. Konschnik, Director, Office of Proceedings.

Vernon A. Williams

Secretary

-4-
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RICHARD R. WILSON, P.C.
Attorney at Law

(814) 944-5302 A Professional Corporation Of Counsel to:
(888) 454-3817 (Toll Free) 127 Lexington Avenue, Suite 100 Vuono & Gray LLC
(814) 944-6978 FAX Altoona, PA 16601 2310 Grant Building
rrwilson@atlanticbbn.net Pittsburgh, PA 15219

(412)471-1800
(412) 471-4477 FAX

851 Twelfth Street
Oakmont,PA 15139

June 7,2006 Office of Proceedings

Hon. Vernon A. Williams, Secretary
Surface Transportation Board Part of .
1925 K Street, NW Public Record

Washington, DC 20423-0001

Re: Petition of Honey Creek Railroad, Inc. for Declaratory Order
Finance Docket No. 34869

Dear Sir:

Enclosed for filing in the above captioncd proceeding, please find the original and ten
copies of Reply of Honey Creek Railroad, Inc.- to The Supplemental Petition of Respondent for
Further Extensions of Time.

Please time stamp the additional copy of this letter and return it to the undersigned in the
enclosed self addressed, stamped envelope Copies of this Reply have been served on all panics
of record.

Very truly yours,

RICHARD R WILSON, P.C.
.0

Richard R. Wilson, Esq.
Attorney for Honey Creek Railroad Company

RRW/bab
Enclosures
xc: Honey Creek Railroad, Inc.

All Parties of Record



Before the
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO: 34869

HONEY CREEK RAILROAD, INC -.
PETITION FOR DECLARATORY ORDER

REPLY OF HONEY CREEK RAILROAD, INC. TO THE
SUPPLEMENTAL PETITION OF RESPONDENT FOR FURTHER

EXTENSIONS OF TIME

RICHARD R. WILSON, ESQ.
Attorney for Honey Creek Railroad, Inc.
Pa. I.D. #25661
127 Lexington Avenue, Suite 100
Altoona,PA 16601
(814)944-5302
(814) 944-6978 fax

Dated: June 7,2006



Before the
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO: 34869

HONEY CREEK RAILROAD, INC.
PETITION FOR DECLARATORY ORDER

REPLY OF HONEY CREEK RAILROAD, INC. TO THE
SUPPLEMENTAL PETITION OF RESPONDENT FOR FURTHER

EXTENSIONS OF TIME

Honey Creek Railroad Company, Inc. ("HCR'*), files this reply to the Supplemental

Petition for Further Extension of Time submitted on behalf of Respondent on June 2,2006.

HCR has no objection to affording new counsel the professional courtesy of a 30 day extension

of time in which to file a substantive reply to HCR's Petition for Declaratory Order, but it takes

strong exception to a 30 day extension of time so that counsel can investigate facts and determine

whether discovery will be necessary before filing a reply. This matter has been in litigation in the

Indiana courts for over a year. The issue of referral to the Surface Transportation Board was

before the Court for over six months before disposition and respondent and his local counsel

were therefore clearly on notice of the possibility that referral to the STB might occur and yet

they failed to take action to obtain assistance of regulatory counsel until after the Court granted

referral and HCR filed its Petition for Declaratory Order with the Board. Thus delays in

obtaining knowledgeable counsel or the adequacy of time for responding to HCR's Petition for

Declaratory Order are entirely of respondents own making. His attempts to seek further delay of



the Board's consideration of HCR's Petition for Declaratory Order is therefore unwarranted and

mentless.

The issue presented in HCR's Petition for Declaratory Order is a question of law

concerning the application of the STB's abandonment regulations with regard to Indiana

statutory provisions and does not present any disputed issues of fact. The HCR abandonment

proceeding has been concluded with the exception of filing a notice of consummation which has

been postponed with consent of the Board as a consequence of the pending state court litigation.

Moreover, the evidentiary record in the HCR abandonment proceeding is closed but available on

the STB's website That record could have been reviewed by Mr. Roberts' local counsel at any

time and can be reviewed by Mr. Roberts' new counsel with more than adequate time in which to

file a reply to HCR's Petition for Declaratory Order within 30 days.

Moreover, respondent has already initiated discovery in the Indiana court proceeding

where relevant facts concerning state property law issues can be ascertained after this referral is

returned to the court. (Exhibit A)

Accordingly, HCR does not object to an additional 30 day extension within which

respondent can file a reply to HCR's Petition for Declaratory Order. However, to string this

proceeding out for 30 days to afford opposing counsel a period to investigate and then to

determine whether further discovery (and delay) is necessary is an open ended, speculative abuse

of the Board's procedures and is prejudicial to HCR's entitlement to a speedy administrative



determination of its Petition so that this case can be resubmitted to the Indiana court for final

resolution.

Respectfully submitted,

RICHARD R. WILSON, P.C.

By

RICHARD R. WILSON, P.C.
127 Lexington Avenue, Suite 100
Altoona,PA 16601
(814)944-5302

Richard R. Wilson, Esq.
Attorney for Honey Creek Railroad, Inc.
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KTCATON AND KT.ATON. P.C.
l>« WEST SECOND 3THCET

RUSMVILLE INDIANA 04173.1874

WALTER B KEATON (t9l£.l9aO> TELEPHONE <7flB) M«-38-7
WILLIAM B KEATON

June 1.2006

Honorably Jay L. Toney
Spec al Judge, Henry Circuit Coun
fviiiuCipii drcjic ^OuiT
Randolph County Coun House
! 00 South Main Street
* inchetter Indiana 47394

Honey Creek Railroad InL
Gary L. Roberts, et Jl
No ?3COI-050ft-CT-'*Jl9

Dear Juuge Toncy

Enclosed pjease^nd >our sen ice copv of my Re&Don&c To Motion To Shorten Time lo
Respond To Discovery regarding the above c

*h»cy enclosed ple^e find the proposed Order Denying Motion To Shorten T-Tie And
Direumi' Compliance Witffcfodiana Tna! Rule 2b( A. » along with »ufticieni copies tordistnbution

*«*" . •-
Thank ygaior y&ju assistance in this matter

Very imly vours."

William B Keaton

cc Mr V'llhamE Smith
M- Richard R Wilson
M. JohnH Brooke

ry County Clerk

EXHIBIT
'HIS UETTCB IS INTENDED FOS THE USE OF THE ADDRESSEE ONLY AND IS NOT INTENDED

THE 3ENCFIT OR RELIANCE UPON BY ANY OTHF» pra^nm -o P»T.TV



STATE OF INDIANA ) IN THE HENRY CIRCUIT COURT
)SS.

COUNTY OF HENRY ) CAUSE NO 33CO1-0506-CT-0019

HONEY CREEK RAILROAD. INC . )
An Inciana Corporation. )

Plaintiff, )
vs. )

GARY L ROBERTS, )
Individually. )

)
ROBERTS PIPELINE CONSTRUCTION )
COMPANY. INC. j
An Indiana Corporation >
ROBERTS CONSTRUCTION INC )
An Indiana Corporation. )

Defendants )

GAR\ L ROBERTS >
Individually )

Counter-Claimant. »
vs i

HONEY CREEK RAILROAD LNC •
An Ind.ana Corporation. i

Counter-Defendant >

RESPONSE TO MOTION TO SHORTEN
TIME TO RESPOND TO DISCOVERY

Comes now the plaintiff by counsel. ^Vfiham B Keaton. and oojects 10 the motion of the

defendant. Gary L. Roocns. 10 shorten the time 10 respond to discuver>

In support of this motion, the plaintiff would show the Court as follows

1 A Stay Order has been entered in this cause pending the determination of the Surface

Transportation Board

2. The defendant, Gary L. Roberts, failed to comply with the provisions of Indiana Trial Rule

26(A) concerning the submission of discovery

WHEREFORE, the plaintiff prays the Court to deny the Motion To Shorten Time To

Respond To Discovery and for all other relief proper in the premises



KEATON AND KEATON. P C.

By
William B Keaton. #5102-70
Attorney for Plaintiff

KEATON AND KEATON, P.C
126 West Second Street
Rushville. Indiana 46173
Telephone (765)932-3947
Fax (765)938-2803

i
CERTT!C;*T£ OF SEP VICE

The undersigned hereby certifies thai a copy of the foregoing pleading was personally served
upon the person or persons listed below or was served by racsimile transmission and/or by United
Slates MJI! postage prepaid and addressed to the person or persons listed below

\lr John H BrooL:
Brooke* JL Mjuhorr PC
P 0 Box 10?)
Muncie Indiana 4~30b-IO~l

Mr Richard R
Richard R Wilson. P C
II" Lexington Avenue Suite 100
Altouna Penns\Kanu 16601

Honorable Jay L Tone>
Special Judge Henr> Circuit Court
Randolph Circuit Court
Court House
i GO Suutn VI din Street
Winchester. Indiana 47394

Dated. June _/ 2006

HonevOeecRnponuToSbanenTioeLO pin

William B Keaion
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KEATON AND HEATON. P. C.
IZ« WEST SECOND STREET

RUSHV1LLE. INDIANA 4BI73-IB74

WALTER B KEATON M»IZ.l»aO)
WILUAM B. KEATON

TELEPHONE (7es> 939-39*7
FAX (?eS> 930*803

June 1,2006

Ms. Patricia A. French
Clerk, Henry Circuit Coun
P O Bo*.B
New Castle. Indiana 47362

Honey Creek Railroad. Inc v
Gary L. Roberts, et al
No 33COI-0506-CT-0010

Dear Mi French

Enclosed please find lor fiung with the Court or. behalf of Honey Creek Railroad. Inc. m>
Response To Motion To Shorten Time To Respond To Discovery Please note,tbat this pleading
were mailed pursuant to T R 5(FX31 and should be file marked as the date of mailing.

The propo"se3 Order Denying Motion To Shorten Time And Directing Compbance With
Indiana Trial Rule 26 (Aj has been forwarded to-Special Judge Tonev for his consideration

Please return a file marked copy of this pleading to me in the enclosed reply envelope

Thank j£pu for your assistance in this matter

Verv trulv vours.

WBK:ld

cc- MT William E Smith
Mr Richard R. Wilson
Mr. John H. Brooke
Honorable Jay L. Toney

Cemfiec Mail 17160 3901 9848 4202 7979
S WodPetKnFoldeatawtWoanCraeUUtakLvlD ju. wpd

William B Keaton

THIS LETTER IS INTENDED FOR THC USE Of THE ADDRESSEE ONLY AND IS NOT I NT ENDED FOR



BROOKE > MAWHOHR.
Attorneys At £aw

John H Brooke

Douglas K Mavunorr

Leslie M HO-H

Rebecca 5 hariley

May 31,2006

Clerk Henry Circuit Court
P O Bo\ 3
New Castle, Indiana

Re Hone\ Creek Railroad. Inc
\ Can- L Roberts, et aJ
Kenn- Circuit Court I
Cause \o 33C01-0506-CT-0019

Dear Clerk

Please find encloses one ,li original ara four i-*i cosies of the following documen; witr.

~£gard :o :ne aooxe-referenced matter 10 be Slca -n \our court

Deiendanc Can Roberts Modon :c 5ho-;cn Thir~> Da\ Time ^llouance for

Suomission of Plaintiffs Responses to Defendants rirsi Set oflnterroga-.ones

2 Order on Motion to Shorten Thirty Day Time Allowance for Submission of DUintiff"s

Responses to Defendants rtrs; Se: of Inierrogaones. ar.d

3 Defendant Can Rober.s "irst Set of interrogatories :o Plaintiff Honey Creek-
Railroad Inc

upon filing, please return one ill file-marked copy of this pleading, 1 have enclosed a self-

addressed siamoed envelope for >our mailing comemence As this is filed oy cerufied nail please

show the Tding cate as the date of mailing. May 31, 2006. pursuant to Indiana Tnal Rule 5 iff)

Thank you for your cooperation and assistance in this matter

Sincerely,
BROOKE * MAtyNORR,,PC

in H Brooke
. ..omev At Law

JKB/Ur
Enclosures

POBoxlO'l . 112 £ G.iben Street t Wunce N i730S-l071 . ?53-~4:13~5 . 300-481-0900 * =AX "65238-7753



STATE OF INDIANA ) IN THE HENRY CIRCUIT COURT
)SS

COUNTY OF HENRY ) CAUSE NO 33COI-0506-CT-OOI9

HONEY CREEK RAILROAD. INC.. )
An Indiana Corporation. )

Plaintiff )
vs )

GARY L. ROBERTS. )
Individually. .)
ROBERTS"PIPELINE CONSTRICTION )
COMPANY INC t
An Indiana Corporation >
ROBHftTS CON'STRL'CTIGN f\C )
An Indiana Corporation }

Defendants i

GARY L ROBERTS i
Indmdual!\ •

Courwr-C'.i'ma.v. i
\s i

HO\F<i CREEK RAILROAD f\C •
\n Indians Corporation i

DEFENDANT. C AR\ ROBERTS'. FIRST SET OF I\TERROC ATORJES TO
PLAINTIFF ^^o^E^ CREEK RAILROAD. i\c

Comes now the Defencan: nereir. Gar> Roberts b\ counsel. John

H Brooke BROOKE MAWHORR P.C and requests the Plaintiff herein

to answer che following interrogatories under oath w.thin th.rty |30) da} s

after service hereof pursjar.: to Tna. Rule 33 It is further requested

that Plaintiff supplement all responses as required by Trial Rule 26(E)

Please number responses as the questions are numbered

Please note that Trial Rule 33(AJ requires that the party to whom

these interrogatories are directed furnish all information that is available

to the party, and that each interrogatory be answered fully and upon



oath Trial Rule 37(A)(3} provides that an evasive or incomplete answer is

to be treated as a failure to answer

In responding to these Interrogatories, furnish all information

available to you. including information in the possession of >our

attorneys, or their investigators, and all persons acting in your behalf

and not merely such information known of your own personal

knowledge If \ou cannon respond to discovery in full alter exercising due

di.igence to secure cne information answer to the extent possible,

specifying \o\zr mabiiit) :o an sue- the remainder and state whatever

information or knowieoge %DJ nave concerning tne unanswered portions

and :ne efforts you have undenaKer .0 secure t.ne information sought If

the space oro\.ded for -.ojr ar.su er -i> .^adequate please continue vou-

a.iiiAt-r on a separate sheet njmoe-ing t.ne continua:ion to correspona

u-t.i the Interrogator^ \ou are ar.suenr.g

The Interrogator.es uhicr foiiovi are ;o oe considered as

continuing ar.d you are requested :c orovide by wa> of supplementary

answers and responses thereto such adcitionai information as you or

any other person acting in your behalf may hereafter obtain which will

augment or otherwise modify the responses first given Such

supplementary responses are to be served upon the undersigned counsel

within thirty (30) days after receipt of such information



INTERROGATORY NO. 1

Please state the name, address, telephone number, and position of the

person answering these interrogatories or. behalf of the Plaintiff Honev

Creek Railroad, Inc

INTERROGATORY NO. 2

Pi-ease sta:e cne date Hone* Creek Railroad Inc was formed

INTERROGATORY NO. 3

P easj; scaw :ne cat*1 Hone* Cr*ek Rai.rnac was- purchased as well as

nane 01 cne icrnsr owner

INTERROGATORY HO. 4

Please state che dates of operation for Hone> Creek Railroad. Inc, and the

purpose for which the railroad was used



INTERROGATORY NO. 5

Has any portion of Honey Creek Railroad become unusable as a railroad

on any portion of its line, other than that portion which is the subject of

this law suit' If so, please identify those portions and the date upon

which thev became unusable

I HEREBY AFFIRM UNDER THE PENALTIES OF PERJURY TK.Y

THE FOREGOING REPRESENTATIONS *.RE TRUE AN'D ACCURATE

P-inted Name

signature

Respectfully submitted,

OOK£ M4WHQER, P C

nH Brooke, #4234-18
rney for Gary Roberts



CERTIFICATE OF SERVICE

The undersigned attorney certifies that a copy of the foregoing is
being served via United States first-class mail, postage prepaid, this £5*-
day of May. 2006, to the following counsel of record

Richard Wilson
127 Lexington Avenue, Suite 100
Altoona, PA 16601

William Keaton
126 West Second Street
Rushville. IN7 46173



STATE OF INDIANA

COUNTY OF HENRY

) IN THE HENRY CIRCUIT COURT
)SS
) CAUSE NO 33C01-0506-CT-0019

HONEY CREEK RAILROAD, INC ,
An Indiana Corporation.

Plaintiff
vs

GARY L ROBERTS.
Individually
ROBERTS" PIPELINE CONSTRUCTION
COMPANY. INC
AT Indiana Corporation
ROBERTS CONSTRICTION INC.
An Indiana Corporation.

Defendants

L ROBERTS
Inamuualh

Coumcr-CLnmam.

HONE\ CREEk RAILROAD 'NC
An Indiana Corrorjuon

D E F E N D A N T G\R\ ROBERTS'. MOTIO.N TO SHORTEN THIim
TIME ALLOW A.NCE FOR SL BM1SSFQN OF PLM\TIFPS RESPONSES TO

DEFENDANT'S FIRST SET OF INTERROGATORIES

Comes now the Defendanc nerein. Can' Rober:s b\ counsel John

H Brooke BROOKE MAWHORR P C and Tiles ms Motion to Shorten

Thirt\-Day Time Allowance for Suomission of Plaintiffs Responses 10

Defendant's First Set of Interrogatories pursuant to Indiana Trial Rule

33 (C) In support of his motion he states and alleges as follows

1 That Defendant's Response to the Petition for Declarator}- Relief of

Honey Creek Railroad, I.nc , Surface Transportation Board Finance

Docket Number 34869. ;s due to be filed on or before June 12,

2006



2. That the information requested by Defendant's First Set of

Interrogatories to Plaintiff, Honey Creek Railroad, Inc , (attached as

Exhibit A) is imperative for Defendant to present a proper response

to Plaintiffs Request for Declaratory Relief

3 That the information requested by Defendant's First Set of

Interrogatories to Plaintiff is known to the Plaintiff and is reacih

. available for Plairr.u'f to furmsr to Defendant

4 That Defendants Motion co Shorten the Thirty-Da\ Time Allowance

does not create a harasmo for Plaintiff, as :his information is easih

obtained b> Plaintiff

5 That Defendant reajests thai tne time allowance be reduced to

sever i7i da\s frorr :ne cd:e o series cr Plaintiff in oraer for tne

informauion tc oe accessible :: Defendanr co aiae in his Response

to Plaintiffs Motion ;o- Decla.-aton Rciiei"

WHEREFORE Defencar: reauests :hat this Cour: g^an: its Motion

to Shorten the Thirt> -Da> Time Allowance for Submission or Responses

to Defendants First Set oflnterrogacones to seven (7i aa>s from the date

of service upon Plaintiff and all other relief just and proper in the

premises

Respectfully submitted,

BROOKE^TiWHORR, P C

tfhn H BrooTce, #4234-18
ttomev for Garv Roberts



CERTIFICATE OF SERVICE

The undersigned attorney certifies that a copy of the foregoing is
being served via United States first-class mail, postage prepaid, this 25* /
day of May, 2006, to the following counsel of record ' ^-

R:chard Wilson
127 Lexington Avenue Suite IOC
Altoona. PA 16601

William Keaion
126 Wesc Second Street
Rushville I\ 46'.73



CERTIFICATE OF SERVICE

I hereby certify that I have this 7th day of June, 2006 served a copy of the Reply of Honey
Creek Railroad, Inc. to the Supplemental Petition of Respondent for Further Extensions of Time
upon the following by first class United States Mail, postage prepaid:

William B. Keaton, Esq.
KEATON AND KEATON, P.C.

126 West Second Street
Rushville,IN 46173

John H. Brooke, Esq.
Brooke-Mawhorr Attorneys at Law

P.O. Box 1071
112 E. Gilbert Street

Muncie, Indiana 47308-1071

Kathleen Clubb Kauflhian
Ackerson Kaufmann Fex, PC

1250 H Street, NW
Ste. 850

Washington, DC 20005

Richard R. Wilson, Esq.
Attorney for Honey Creek Railroad, Inc.



EXHIBIT F



Dear Taxpayers:

Enclosed is your spring tax statement to be used for payment due Friday. June 30, 2006.
A copy of the original statement will be mailed at a later date. This will include your fall
tax amount which will be due Friday, November 10, 2006. For your convenience, you
may pay at the following banks with the statement that is enclosed. Ameriana Savings
Bank, Citizens State Bank, Star Financial Bank, and First Merchants Bank. Payments
may also be made at the Treasurer's office. Make your check or money order payable to
"Henry County Treasurer".

Payment made by mail must be correctly addressed, have the correct postage and a Postal
Service postmark ou orJuforo the due date that is.pruiiedjmjthc statement. Postmark
does not mean the date printed by a postage meter. When mailing tax statement, please
include a self addressed, stamped envelope, so we can return your stamped paid receipt.

Checks must clear or the tax payment is void. A $20 NSF check fee will be added to the
amount due for each NSF check received.

Credit card payments may be made only at http://www.henrvco.net or by calling 1 -866-
480-8568. There is a fee for using this service. Credit card checks win not be accepted in
the Treasurer* s office.

If your mortgage company is responsible for the payment of your taxes, please forward
this statement intact, to them immediately.

We apologize for the delay. _
Henry County Treasurer's Office ^ 4* I ̂ 7 1 If' 'if

2*d 8SSSBE6S9Z, XUd 13r83Sb"l dH UU&S'Ol 9002 £0 3ntJ



Dear Taxpayers:

Enclosed is your spring tax statement to be used for payment due Friday, June 30,2006.
A copy of the original statement will be mailed at a later date. This will include your fall
tax amount which will be duo Friday, November 10,2006. For your convenience, you
may pay at toe following banks with the statement that is enclosed. Amcriana Savings
Bank, Citizens State Bank, Star Financial Bank, and First Merchants Bank. Payments
may also be made at the Treasurer's office. Make your check or money order payable to
"Henry County Treasurer".

Payment made by mail must be correctly addressed, have the correct postage and a Postal
Service postmark, on oiJxefbre the due date that is printed oo.tbe statement. Postmaft
does not mean the date primed by a postage meter. When mailing tax statement, please
include a self addressed, stamped envelope, so we can return your stamped paid receipt.

Checks must clear or the tax payment is void. A S20 NSF check fee will be added to the
amount due for each NSF check received.

Credit card payments may be made only at http://www.hctirvCQ.net or by calling 1-866-
480-8568. There is A fee for using this service. Credit card checks will not be accepted in
the Treasurer's office.

If your mortgage company is responsible for the payment of your taxes, please forward
this statement intact, to them immediately.

We apologize for the delay.
Henry County Treasurer's Office

8sssee699z. Kbd laraasbi «JH MIU.S*OI aooz eo



Henry County, Indiana
Approved by State Board of Account* for Heny County 2003

PARCEL LOCATION. PARCEL ID: 02941817-00

IEAL PROPERTY

1st HALF 20DS

O6/30/2006

TAX DISTRICT: SULPHUR SPRINGS TOWN

MORftlSTOWN GRAM CO
POBOX64C
HORRBTOWNrM4elt1

loplocooNnt Gieoil
2J917

0
22917

TAX VALUES

Ivptaoenwiit Cradn

CnraMNetTont
SpecMMaeBsmMtt*

Currant NetTamt ft AwntaTYEAR)
Cwrarrt NetTtao* ft AamaXHALF)
ftraHM
irnamt .
AftMmenb)
Delnquent General Taxes
DelnquantAssettmenta

FULL YEAR TOTAL
PAYMENTS
OTHER CREDITS
HALF YEAR DUE
TuBM prepared on QMBiW

297.02
-72.0A
21498

0.00

214JB
S.OO
aoo

11248
0X10
aoo

• 0.00
0.00
0.00

2JW
Jr~\
f ^
I 112.49m

ow

w

MER MAME! MORRBTOWN ORAlN CO

IBCKV 1W

LEGAL MFORHATION:

Km 14W9

Lend Itoe Code 300
EXEMPTKNB

Senderd 0
Age 0

TOTAL 0

CURRENT TAX DISTRIBUTION
State - 022
Henry County 5*41
Sulphur Softool Towmhto F 2.17

County Umry 15-62
Sulphur Spring* Cap 18.71
T« Increment Crson fund O2S

Special Auoesment &00

..r 219«

APPRAIICI
noro

12,000

B^ECilLASfJE1

Proj»endPeeonpoon
540OCKI H 1HOMP8ON

PA1I
-We

^uef 1 fi
Total flp" 10

l VALUE

0 12.000

Damqumi cwreni
QjQO «jlo

)

MOB wo

jMUta*.

I'd essseesssz- xud laraaswi dH HUZ&SOI aooz GO



fj I ^a* _^ . .. REAL PROPERTYHenry County, Indiana MMU...
AppfQvedbySWaBoardof Aoocwnl«forHanryCounly2003 06/30/2006

PARCEL LOCATION; 302 E MAIN ST

MORRJSTOWN GRAIN CO
POBOXM6
UORR3STOWNBI4C161

Oiaa» Tax Rala

E0*cttM Tax Rate

2J917
0

2̂ 917
TAX VALUES

taptocafnanlCmdft
SiMotal

ftonaatanl IteducBon

Bpadal Aaamnnnli
SpachjIAaaaaiMntAdj.
Currant Not Taotac ft AannacrEAR)
Curant Net Taooai ft AambXHALF)

Manat
AAntnianla
Dalnquem General Tajtet
DaRnejuart Aianamanla

FUUTBARTOTA1
PAYMENTS
OTHER CREDITS
HALF YEAH PUg

ft.B9S.94
-1J003J8
2^9926

0.00

2.996.28
6.00
0.00

3,00028
1.602.63

000

O.OC
0.00
0.00

3iOQK9

^^r >

/1.S02.63

V ^

Acn*
Ctaa»
Land UM Coda

EXEUPTlOf

Ape
OOwr

TOTAL

PARCEL ID: O28-OiaiKKJ
TAXDBTRICT: SULPHUR SPRINGS TOWN

OWNER NAME: MORWSTOWH GRAIN CO

CWCKV iaz

LCOALINFORMATIOH:
WA.W. 18-18-10 J56A./(D-64IM>181»00)

390
B

0
0
0
0
0

CURRENT TAX OOTiaBUnON
State
Hany County
Sulphur Spring* Townaha,* F

County Lbrary
Sulphur Sprtngi Corp
Tax Increngrt OradR Fund

Total

'

3^1
627J1

30.18
1.68054

180.73
280.74

3.26

6.00

2.0fi626

M PRAISED VALU
f-**"' wnoioMniani ~ Toap *~~

7.100 160.100 W2M

^nfa and Daacrtpuon iMkiojiieM cunvni
S4BODSJH THOMPSON OLOO 8>JOC

PA10
TOW Jifg^ OjOO 5.00

HP 162001

8fi9SBG6S9£ xud laraaswi JH HUZSIOT aooz eo



Henry County, Indiana
Approved by State Bfittd of Account* tor Henry County 2003

REAL PROPERTY

1*1 HALF 2008

06/30/2006

PARCEL LOCATION: PARCEL •>: 011412212-30

TAX DISTRICT: r*RAIRIETOWN&HP

OttNEk NAME: HONEY WEEK RAH.M00nNc~
C/O WILLIAM E SMITH

HONEr MfUUKMO INC CHOCK* BB5

M9 W FOSTEta HEIGHTS JU>
RIISHVUGIH 46173

LEGAL INFORMATION:
NW4SW 34-16-10 504 AC

Orwcltedteto
Iteptawmnl CradU

2^407
0

24407 Land UM Cod*

5.04
u

..BOO

Grots T«tM
Roptocvnont CradK
Subtotal

Qiranl Net Tarn
8pfjCWAM8MITWlls
SpKM Anowwnt Adj.

Dallnquant Oamnl IBXM
Ddlnquant AswHtiMnic

MLL YEAR TOTAL
•'AYMBNTB
on
HALF YEAR DUE
TniPIB pnptrad an 06W06

153.1B
-S7J60

Mortgage
Standard

Ago
Other

TOTAL

11SS8
O.OO
000

11558
CURRENT TAX DISTRIBUTION

0.00
0410
0.00
0.00
0.00

State
Hewy County .
Pnflrto Township
Blue Rter Schools
County Library
Tan increment Credit Fund

Spedal Assessment

Total

0.11
2893
398

76J62
6B3
0.11 Total

Delinquent

JUN272006
0.00

Current

000

OJOO

11538

HENRY CWUNTVTREASjREn

Jtafean ttte potion ment



• • ^a^ * m mm rtfciu. nturcKi i

Henry County, Indiana «..«»
Jlppravad by Stale Bowd of Aooowrti far Henry County 2003 OB/30/2006

PARCEL LOCATION: PARCEL ft* 0294163640

HONEY CREEK RAILROAD MC
C/0 WILLIAM E SMITH
MB W FOOTER MIGHTS RO
RUSKVILLEK4 48173

Oroaa Tax Rate
RaplMomtnlCmdR
Eflac9in> Teat Rate

2.3817
0

2.3917
TAX VALUES

BrpMTvBar- -
RoptManienl Ctadri
Subtotal

^•^••i j 0Md&aî BflĥffnraaaBMQ NBOUUNJII

OumntNoiTmM

SpocM Aiiaimtnt Act
Curranl Not Tawi A AsmtaCTEAR)

1 CURMl Not TaXM a AMMl(HALF)
IPervHa
IllrtBfWl

Aouvbmnto
DeJhojwnl OorwrBlTBaw
PeHnojuort Anoannonto

PULL YEAR TOTAL.
PAYMENTS

HALF YEAR DUE
TfefMlpmfMradon OGIDBras

" "W.SO
•̂ .42
w.oe

000

25.08
0.00
000

25X16
12-64
040
o.oo
0.00
O.OO
O.OO

ŝ^
<L 12-64

1 AX DtBTRICT: SULPHUR SPRINGS TOWN

OWNER ilAME: HONEY CHEEK RAILROAD INC
CK> WILLIAM E SMITH

CRECIC* 120

LBOAL INFORMATION:
SW lfl-18-10 1.1 7 AC

ACIM 1.17
Ctara u
Land UM Cod* 800

EXEMPTIOia
Wnrto(B» - -' ^0
Standard 0

As* 0
Other O

TOTAL 0

CURRENT TAX DBTRBUT1ON
Stote . 0X3
Henry County 6.80
Sulphw SprinuB Township F 0 JO

County Ubrary 1.89
Sulphur Springa Corp 218
Tax Increment CiwH Fund 0 03

Special AaseMment 0.00
^-'

Total 2S.OE

P- _ . . = - .

APPfUUBEDVAUlf
Land tmonMNirhont' " ToW

1̂ 400 0 1 *̂00

PrafVandDeacitoaon Delinquent Currant

PAID
Total u lu IT innt °-°° °-°°JUN 27 ZQDo

ticbutfi 1*0301̂ ^
HENRTOOUWTY TREAajRLH



Henry County, Indiana
Approved by SWa Bowfl of Accounts tar Henry County 2003

REAL PROPERTY

1 »t HALF 2005

08/30/2006

PARCEL LOCATION: PARCEL ID: 020-00587-00

TAXDOTRICrr. SULPHUR SPRINGS TOWN

: HONEY CfcEf*K hAlLROABl«T
OO WILLIAM E SMITH

HOHEY CREEK RAILROAD MC
CKHmUUMBSMim
•40 W FOSTER HEIGHTS RD
RU&HV&LEM 40171

CHECK*

8W1J-1B-0 .023 AC

Qr*tt Tax Rate
RapWJOMMfll ClMDt

CiVMIHV IIM KIM

2.3917
0

2.8917
Clan
Land Us* Cod*

.023
U

Mfl
TAX VALUES

QronTaMS

••' CndH
Subtotal

tedvcfen

Curonl ttotT

Spa

CunentNetTi
n •• -pemaoa
• ----•--.imiBH
AdluatnrMnta

YEAR TOTAL

h
UTMENTS

OTHBI CREDITS
I HALF YEAR DUE

06JOVW

EXEllPTIOliS
5.60

QjOO

5.00
0.00
000
a.oo

Age
Other

TOTAL

—O
0
O
O
0

APPRAJBBD VALUE

100

-ToW-
100

and DeacrtpUon

5.00
0.00
0.00
0.00
0.00
000

CURRENT TAX DI8TRBUT1ON

i 5JM
^- —

Hanxy Gouty
Bulphui Qprtnga Townahfr F
Stwnandoah Schoob
County Ubraty
Sulphur Springs Corp
Tax incremanl CradR Fund

mclaf Aueumant

001
1.38
0.05
2.81
0.32

PAJ
Total

Dainquent

0.00

Cumrt

000(JUN ^7 zroo
0.00

10.00 HBWCOUNTYTREASUREH



Henry County, Indiana
A?piw«(Jby8t»toBo»rtorAcaMitaf̂ He«yC îrtly2<)03

PARCEL LOCATION:

CfOWEuLJAMC SMITH
Ml W POSTER HEIGHTS RD
RUSHVUE IN 40173

ReptaaementCredK

TAXYALUES.
Orou Taxes

Subtotal

Honettead Reduction

CunertNatTax**
SpMMAHaivrneniB
SpaoU Auawmnl Ajdj.
Curart Net TUN A AimbKYEAR)
OWiVrtt Net TeXM ft Asmta(HALF)

intamtl .
ftilfcial-n . |.MinmnefMV
Odhquent Cei urel Taae
Delinquent Aneaimente

FUU. YEAR TOTAL
PAYMENTS
OTHER CREDII&
HALF YEAR DUE
ToKBOrinaendtti 06/06T06

26407
0

24407

7344
-18.16
99.TB

000

55.78
000
0.00

56.78
Z7BB
0.00

, 0.00
000
o.oo
0.00

saw
"

_^~~~
(1 27 ja
>s

Acre*
Cleee
Lend Uw Code

EXEMPTIONS
MOftajBQB

Standard

Other
TOTAL

REAL PROPERTY

1ft HALF 2005

M/3QJ2006

PARCEL •>. 011̂ 2190-00

TAX DISTRICT: PRAJRIE TOWNSHIP

on

TO

FNER NAME! HONEY Crtt-EK RAJLROAD INC
C/O WILLIAM ESMFTH

ECKV OM

LEGAL INFORMATION:
NE 33-18-10 2X3 AC

2.43
U

aoo

0
0

0
0

CURRENT TAX DtSTRJBUTION
Btata
Henry County
Frame TowHMp
BkM River School*
County Library
Tw kicramem CtedH Fund

- —
Total
~\

)

0.05
13.06
1.92

88 JS»
3.20
0.06

0.00

236.70

A -P
Land

2.60ft

IABED VALUE
Imp KIM merit Total

0 2.600

SPECIAL ASSESSMENT
PrqMi end Dettcrtofion

I
Total

'JU1

^etout
HENRY CC

DeHnqjuenl Currant

PAD

W 27 2MB

fi. (AboJV-^-j
(UNTYTBEASUnER



• • ^»A A m •• REAL PROPERTY- Henry County, Indiana — ™
^proved by 8tatoBc»n|oJAoeounl« for HanfyCounly 2003 06/30/2006

PARCEL LOCATION! PARCEL »: 01 1-02029-00

HONEY CREEK RAILROAD INC
CJO WILLIAM E SMITH
64* W FOSTER HEIGHTS RD
RUSNVILLEM4«in

Quota Tax Rite
•Aat̂ K^M^K^^ f̂e f̂ B^^MAHafMaoMnam cnoK
EfMaSwnBi Rate)

2.6407
0

2JM07
T AX VALUES | .._ .

Groat Taoa»
RapboMnant Cradtt
Subtotal

CunartNotTnm
SpecWAwMsnwrtx
BpecMAMMimntAtj.
Cumrt Net TBWE ft Axmts(YEAR>
Cumrt Nat Tana ft Anrts<HALF)

hrtA^^ - - *"•wBmi
Ad&^d^K f̂l̂ ^MIWIRMrai
Mĥ ant General Tans
DSBl̂ UMII AUMMflMMC

PULL YEAR TOTAL

PAYMENTS
wtncK CREDITS
HALF TEAR DUE
ToNBID pnpaftd wi (KWDB/OB

303.86
-74jBB
229.10
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Henry County, Indiana
Approved by State Board of Accounts for Henry County 2003

REAL PROPERTY

1st HALF 2005

06/30/2006

PARCEL LOCATION: PARCEL •> 008-01M640

TAX DISTRICT- JEFFERSON TOWNSHIP

HONEY GREEK RAILROAD INC
CK> WILLIAM E SMITH
848 W FOSTER HEIGHTS RD
RUaHVULEW 46173

OWNER NAME: HONEY CREEK RAILROAD INC
C/O WILLIAM E SMITH

1 S H E C K * 3 9 3

LEGAL INFORMATION:
NW 19-18-10 128 AC

Grow Tax Rate
RaptUMientCfadlt
EffaCMa Tax RaM

2.2286
0

2,2281

Acm

LMdUaaCl

121
L

«oc
- BMMF1IONS- - — APPRAISES ¥AUIt

Croat T
Raotacamant Cradtt

HonwUBad RMkidon

IcumniNetTaows
I SpMM AsMamwnto
ISpMWAiSttsnwntAdJ
CunmtNrtTtoM a A»irt«[VEAR)
CumnnirtTlDEM * AHMl(HALF)

PanaHn-''

DalnqoMk General Taxm
DeVrxiuant Assessments

PAVSCNTS
OTHER CREDITS
HALT VCAR DUE
linBll prapandon 08/DBJOB

3S.6S
-9.ee
26.58

0.00

26.58
0.00
0.00

28.GB

MMtpage
Stondwd

AOD
Other

TOTAL

Land
1.600

fcnuioveiimil Total
1.800

SPECIAL A3SJE88JIEMT
ProjgandDetcnptton

13J9
0.00
0.00
0.00
0.00
0.00

CURRENT TAX MSTIUBUTION

H*my County
JalfMMn TowmNp
BnBIUndDBh SctlOOlB

County Ubrw
Tax IncmnentCmdn Fund

Special Awmmrrt

O.03
788
0.83

16.00
1.81
0.03

0.00

Painquenl Ounant

TttW 0.00 000

'UN 87 2006

"beta*. 6.
HENRY COUNTY Uncn



Before the
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO: 34869

HONEY CREEK RAILROAD, INC.
PETITION FOR DECLARATORY ORDER

HONEY CREEK RAILROAD, INC.'S RESPONSE
TO ROBERTS' REQUEST FOR PRODUCTION OF

HONEY CREEK RAILROAD, INC.

Comes now William B. Keaton, attorney for William E. Smith, and for Honey Creek

Railroad, Inc.'s Response To Roberts' Request For Production Of Documents To Honey Creek

Railroad, Inc. says as follows:

1. None.

2. See all STB decisions in Abandonment Docket # AB 865-0; the Indiana statutes relating

to this issues in this matter, and tax payment records attached.

3. None.

4. HCR objects to (his request because it is ambiguous and vague. It also appears to request

matters which may be protected by attorney-client privilege. Without waiving our

objections, HCR makes the responds as follows: See all STB decisions in Abandonment

Docket # AB 865-0; the Indiana statutes relating to this issues in this matter, and tax

payment records attached.



5. HCR objects to this request for the reason it requests documents which, if they exist, are

protected by the attorney-client privilege.

6. None other than those produced by the Indiana Department of Transportation.

7. Copies have not been retained by HCR.

8. Copies have not been retained by UCR.

9. The only shipper is Morristown Grain Company, Incorporated, and William £ Smith i*

the sole shareholder.

10. • None.

11. See all STB decisions in Abandonment Docket # AB 865-0.

12. None.

13. None.

14. HCR objects to this request for the reasons that it is overly broad, and it seeks documents

which arc totally irrelevant to the issues of abandonment. Without waiving said

objection, see the attached tax documents.

KEATON AND KEATON, P.C.

By
WtiamB Keaton, #5102-70

Attorney for Honey Creek Railroad, Inc.

KEATON AND KEATON, P.C.
126 West Second Street
Rushville, Indiana 46173
Telephone: (765)932-3947
Fax: (765)938-2803

-2-



CERTIFICATE OF SERVICE

Hie undersigned hereby certifies that a copy of the foregoing pleading was personally
served upon the person or persons listed below or was served by facsimile transmission and/or
by United States Mail, postage prepaid and addressed to the person or persons listed below:

John H. Brooke, Esq.
Brooke & Mawhorr, P.C.
P. O. Box 1071
Muncic, Indiana 47308-1071

Kathleen C. Kauffman
Ackerson, Kauffman, Fex, PC
1250 H. Street, NW, Suite 850
Washington, DC 20005

Richard R. Wilson, Esq.
127 Lexington Avenue, Suite 100
Altoona, PA 16601

Dated: Sept. IB . 2006 By

S \Shared Dm\W«dPcrfect^oU(n\w«WIo«yO«kRMpPnxlJep wpd

William B. Keaton

-3-



Before the
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO: 34869

HONEY CREEK RAILROAD, INC.
PETITION FOR DECLARATORY ORDER

ROBERTS' REQUEST FOR PRODUCTION OF DOCUMENTS TO
HONEY CREEK RAILROAD, INC.

Kathleen C. Kauffman (DC Bar # 323212)
ACKERSON KAUFFMAN FEX, PC
1250 H Street, NW, Suite 850
Washington, DC 20005
Tel: (202)833-8833
Fax: (202)833-8831
kauflrnan@ackersonlaw.com

Attorney for Gary L Roberts,
Roberts Pipeline Construction Company, Inc,
and Roberts Construction, Inc.

Dated: July 18,2006



Before the
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO: 34869

HONEY CREEK RAILROAD, INC
PETITION FOR DECLARATORY ORDER

ROBERTS' REQUEST FOR PRODUCTION OF DOCUMENTS TO
HONEY CREEK RAILROAD, INC

PLEASE TAKE NOTICE that pursuant to 49 C.F.R. § 1114 30, Gary L. Roberts, Roberts

Pipeline Construction Company, Inc., and Roberts Construction, Inc. ("Roberts"), by counsel,

submits the following requests for production of documents and requests that Honey Creek

Railroad, Inc. ("HCR") produce copies of all requested documents, and a privilege log

identifying all withheld documents, by August 10,2006 to Roberts* counsel at the law office of

BROOKE MAWHORR, 112 E. Gilbert Street, Muncie, IN 47308 (or such other date, time and/or

place as the parties may agree).

INSTRUCTIONS AND DEFINITIONS

1. You are required to provide all responsive information in your possession,

custody, or control from all sources. Information may be within your control although it is in the

possession or custody of a related entity or of a third party, such as an agent, attorney, consultant.

accountant or other person retained by you.

2. You are instructed not to destroy, dispose of, erase, or "overwrite," any

documents, materials, or other tangible or intangible things identified in response to these

Requests, including without limitation information stored on computers or other electronic

media.



3. If, in response to a request for production of documents, you withhold any

document under a claim of privilege, please furnish a list that identifies each document for which

such privilege is claimed, and as to each document state the following:

A. The name of the sender of the document;

B. The name of the author of the document; c

C. The name of the person(s) to whom the original and/or copy was sent;

D. A description of the nature and subject matter of the document and any

attachments thereto,

£. The number of pages contained in the document and in any attachments

thereto;

F. The date of the document and the date(s) of any attachments thereto;

G. The current custodian of the document; and

H. The basis of your claim of privilege.

4. "You" and "HCR" mean Honey Creek Railroad, Inc., and shall include any

predecessors-in-intercst, present or former subsidiaries, affiliates, partners, beneficiaries,

officers, directors, employees, agents, servants, representatives, and/or other persons acting or

purporting to act on its behalf, including without limitation any attorney, accountant, or other

person or consultant employed or retained by HCR.

5. "HCR line" means the 5.9-mile line of railroad, between Sulphur Springs and

New Castle, in Henry County, Indiana, which transverses United States Postal Service Zip Code

47362. Until 1993, the HCR line was owned by Consolidated Rail Corporation and was

identified as the line between milepost 104.1 and milepost 110.5. The HCR line is the subject of

Surface Transportation Board ("STB") Docket No. AB-865 (Sub. No. 0 (or 1) X ) and the

2



subject of STB Finance Docket No. 34869.

6. "Document" shall be afforded the broadest meaning possible under the applicable

rules and law. It shall include, without limitation, each original and each non-identical copy

(whether different from the original by means of notes made on such copy or otherwise) of all

forms of retained information. "Document" also includes, without limitation, all data,

documents or information stored on computer or other device for the storage of electronic

information; all electronic communications or messages, such as e-mail, including without

limitation e-mail messages which have been printed out, e-mail messages which arc stored on

computers of the sender or recipient, and e-mail messages which have been "deleted" by the

sender or recipient but which may be "recovered" from any source (including personal or

network computers, mainframe computers, or computer back-up media).

7. "Concern", "concerning", "refers", "referring", "relates", "relating to" or

"regarding" shall mean mentioning, reflecting, pertaining to, making reference to, evidencing,

describing, discussing, analyzing, or commenting on a matter, directly or indirectly, in whole or

in part.

8. "And" and "or" have both conjunctive and disjunctive meanings as required by

the context to elicit all information discoverable within the broadest scope of these requests.

9. "Any" and "all" shall mean "each and every."

ROBERTS' REQUESTS FOR PRODUCTION

1. Please produce all documents identified in HCR's Responses to Roberts'

Interrogatories.

2. Please produce all documents that you believe refutes, supports, or otherwise

relates to Roberts1 contention that the HCR line, in whole or in part, was abandoned either before

3



August 2004, before March 2006, or is abandoned today.

3. Please produce all documents showing or referring to sales, licenses, leases,

easements, condemnations, or other property transfers by you involving the right of way on the

HCRline.

4. Please produce all documents discussing or referring to the abandonment of the

HCR line, including, without limitation, the consequences of abandonment for the property

rights of landowners abutting or underlying the HCR line.

5. Please produce all documents discussing or referring to your decision to file for

dejure abandonment authority for the HCR line when you filed for authority and all documents

discussing or referring to the decision to not tile for dejure abandonment authority prior to that

time.

6. Please produce all documents constituting, discussing or referring to

communications (oral, written, or electronic) with the Indiana Department of Transportation

concerning (or reporting on) the HCR line, including, without limitation, documents discussing

or referring to loans for the HCR line, HCR's operating rule books and any amendments, HCR's

operating timetables and any amendments, HCR's submission of bulletin orders and notices, all

verified petitions to remove automatic train-activated warning signals from rail-highway grade

crossings, documents otherwise discussing removal of automatic train-activated warning signals

on the HCR line, and the paving over of tracks at State Road 36 in Henry County.

7. Please produce all documents discussing or referring to your maintenance of the

right of way underlying the HCR line.

8. Please produce all documents discussing or referring to your maintenance of

tracks on the HCR line and/or the condition of tracks on the HCR line, including without

4



limitation, all documents related to accidents caused by the condition of the tracks on the HCR

line, all documents related to removal of tracks or ties on the HCR line by you or by others, and

the paving over of the HCR line by you or by others.

9. Please produce all documents discussing or referring to the names of all shippers

who used the HCR line other than shippers owned or controlled by William H. Smith.

10. Please produce all documents discussing or referring to the last date of use of the

HCR line.

11. Please produce all documents constituting, discussing, or referring to

communications with the U.S. Environmental Protection Agency, Region 5, in connection with

the dejure abandonment of the HCR line.

12. Please produce all documents discussing or referring to the status of the HCR line

as a spur or industrial track.

13. Please produce all documents discussing, referring or relating to the existence of,

or the elimination of, any and all connections between the HCR line and the interstate rail

system.

14. Please produce all documents discussing, listing, or referring to HCR's property

assets, including, without limitation, business plans, asset statements, tax returns, property tax

statements, balance sheets, bank correspondence, and bank applications.



Dated: July 18,2006 Respectfully submitted,

Kathleen C. Kauffman (DC Bar
ACKERSON KAUFFMAN FEX, PC
1250 H Street, N.W., Suite 850
Washington, D.C. 20005
(202) 833-8833
(202) 833-8831 (facsimile)
kauf!rnan@ackersonlaw.com

John H. Brooke, Esq.
Rebecca Hartley, Esq.
BROOKE-MA WHORR ATTORNEYS AT LAW
P.O. Box
112 E. Gilbert Street
Muncie,IN 47308-1071
(765)741-1375
(765)288-7763

Counsel for Gary L. Roberts,
Roberts Pipeline Construction Company, Inc.,
and Roberts Construction, Inc

6



CERTIFICATE OF SERVICE

I hereby certify that I have this 18th day of July, 2006 served a copy of the
Roberts1 Request for Production of Documents to Honey Creek Railroad, Inc. upon the
following via facsimile and first class mail:

Richard R. Wilson. Esq.
Pa. I.D. #25661
127 Lexington Avenue, Suite 100
Altoona,PA 16601
Fax-(814) 944-6978

William B. Kcaton, Esq.
KEATON AND KEATON, P.C.
126 West Second Street
RushvilIe,IN 46173
Fax: (765)938-2803

John H. Brooke, Esq.
BROOKE-MAWHORR ATTORNEYS AT LAW
P.O. Box
112 E. Gilbert Street
Muncie,IN 47308-1071
Fax: (765)288-7763

Kathleen C. Kauffinan
Attorney for Gary L Roberts, e



EXHIBIT G



Before the
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO: 34869

HONEY CREEK RAILROAD, INC
PE1TTION FOR DECLARATORY ORDER

HONEY CREEK RAILROAD, INC'S RESPONSE
TO ROBERTS' INTERROGATORIES TO

HONEY CREEK RAILROAD, INC.

Comes now William B Keaton, attorney for William E. Smith, and attaches Honey

Creek Railroad, Inc.*s Response To Roberts' Interrogatories To Honey Creek Railroad, Inc.

KEATON AND KEATON, P.C.

By
William B. Keaton, #5102-70
Attorney for Honey Creek Railroad, Inc.

KEATON AND KEATON, P.C.
126 West Second Street
Rushville, Indiana 46173
Telephone: (765)932-3947
Fax: (765)938-2803



computers of the sender or recipient, and e-mail messages which have been "deleted" by the

sender or recipient but which may be '"recovered" from any source (including personal or

network computers, mainframe computers, or computer back-up media).

7. "Concern", "concerning", "refers", "referring", "relates", '"relating to" or

"regarding" shall mean mentioning, reflecting, pertaining to, making reference to, evidencing,

describing, discussing, analyzing, or commenting on a matter, directly or indirectly, in whole or

in part.

8. "And" and "or" have both conjunctive and disjunctive meanings as required by

the context to elicit all information discoverable within the broadest scope of these requests.

9. "Any" and "all" shall mean "each and every."

INTERROGATORIES

1. Please identify by date and activity all track maintenance you performed on the

HCR line from 1998 to the present. I did not keep a record of maintenance.

2. Please identify by date and activity all right of way maintenance you performed

on the HCR line from 1998 to the present.' 2 did not keep a record of maintenance.

3. Please identify by date and name all shipments on the HCR line by shippers other

than entities owned or controlled by HCR, William E. Smith or any other officer of HCR None.

4. Please identify by date and name of shipper the last time the HCR line was used

for rail traffic. December 1999. Morristcwn Grain Coipany, Inc.

5. Please identify by date, location, and name of entity removing or paving over

rails, all instances where the rails on the HCR line have been removed or paved over. Unknown.

6. Please identify by date, location and transferee, all transfers of property interests

in the right of way underlying the HCR line by HCR to another party. None.



7. Please identify by location, nature of connection, and railroad all connections

between the HCR line and the interstate rail system that existed in 1993. Conrail - New Castle, IN

8. Please identify by location, nature of connection, and railroad all connections

between the HCR line and the interstate rail system that existed in August 2004. None. The
switch was renewed by Norfolk Southern.

9. Please identify by location, nature of connection, and railroad all connections

between the HCR line and the interstate rail system that exist today. None.

10. Please describe by date and action all steps you took to comply with the STB's

September 20,2004, conditions for dejure abandonment See attached.

1 i. If since 1993, you have maintained, built or received revenue from any

building(s), loading platform(s), agent(s), station(s), or telegraph, telephone and/or fiber-optic

Hne(s) alongside, above, beneath, or on the HCR Line, please identify for each item: None.

a. The item;

b. The period of time for which I loncy Creek maintained, built or received

revenue from (he items; and

c. The amount of revenue Honey Creek received from the item, if any.

12. Please state whether you have maintained any schedules regarding shipments of

train traffic on the HCR line and whether these schedules remain in your possession. No.

13. If you have been subject to any state, municipal, or local regulatory entity

regarding the HCR Line, please provide the following: None.

a. The name of the state, municipal, or local regulatory entity.

b. The grounds on which the state, municipal, or local entity based its jurisdiction

over the you with respect to the HCR line.



Honey Creek Railroad, Inc. v. Roberts

10 Honey Creek Railroad, Inc. agreed to the imposition of a notice of interim trail use but did
not enter into any agreement with the Indiana Trails Fund, Inc. for the sale of the railroad
right of way for recreational trail purposes and the notice has expired.



I AFFIRM UNDER THE PENALTIES FOR PERJURY THAT THE FOREGOING
STATEMENTS ARE TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE AND
BELIEF.

Dated: Sept. 21 _ . 2006 f <
William E. Smith, President
Honey Creek Railroad, Inc.



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing pleading was personally
served upon the person or persons listed below or was served by facsimile transmission and/or
by United States Mail, postage prepaid and addressed to the person or persons listed below:

John H. Brooke, Esq.
Brooke & Mawhorr, P.C.
P. O. Box 1071
Muncie, Indiana 47308-1071

Kathleen C. Kauffrnan
Ackerson, Kauffman, Fex, PC
1250 H. Street, NW, Suite 850
Washington, DC 20005

Richard R. Wilson, Esq.
127 Lexington Avenue, Suite 100
Altoona, PA 16601

Dated: Sepi. 13 . 2006 O •
"William B. Keaton

SAShued DiU\Wo«Jh^ect«ydm\wort\Ilone7CrtekRe*plntLD anfrwpd
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Before the
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO: 34869

HONEY CREEK RAILROAD, INC.
PETITION FOR DECLARATORY ORDER

ROBERTS' INTERROGATORIES TO HONEY CREEK RAILROAD, INC.

Kathleen C. Kauflman (DC Bar # 323212)
ACKERSON KAUFFMAN FEX, PC
1250 H Street, NW, Suite 850
Washington, DC 20005
Tel: (202) 833-8833
Fax: (202)833-8831
kauffinan@ackersonlaw.com

Attorney for Gary L Roberts,
Roberts Pipeline Construction Company, Inc
and Roberts Construction, Inc

Dated: July 18,2006



Before the
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO: 34869

HONEY CREEK RAILROAD, INC.
PETITION FOR DECLARATORY ORDER

ROBERTS' INTERROGATORIES TO HONEY CREEK RAILROAD, INC.

PLEASE TAKE NOTICE that pursuant to 49 C.F.R. § 1114 26, Gary L. Roberts, Roberts

Pipeline Construction Company, Inc., and Roberts Construction, Inc. ("Roberts"), by counsel,

requests that Honey Creek Railroad, Inc, ("HCR") answer the following interrogatories

separately, fully and in writing, by August 10,2006.

INSTRUCTIONS AND DEFINITIONS

1. You are required to provide all responsive information in your possession,

custody, or control from all sources. Information may be within your control although it is in the

possession or custody of a related entity or of a third party, such as an agent, attorney, consultant,

accountant or other person retained by you.

2. If, in lieu of answering an Interrogatory, you decide to produce responsive

documents from which Roberts may ascertain the requested information, the documents shall be

produced in accordance with the definitions and instructions applicable to document production

set forth in Roberts1 Request for Production of Documents to Honey Creek Railroad Inc., and

shall be identified as responsive to the Interrogatory for which they arc being supplied.



3. If you believe than any Interrogatory calls for information which is subject to the

attorney-client privilege or any other privilege or discovery immunity, answer so much of the

Interrogatory as is not objected to, and then for each item of information as to which the claim of

privilege or immunity is asserted, identify the type, format, and subject matter of the item

sufficient to assess whether the assertion of privilege is valid

4. "You" and "HCR"' mean Honey Creek Railroad, Inc., and shall include

any predecessors-in-intercst, present or former subsidiaries, affiliates, partners, beneficiaries,

officers, directors, employees, agents, servants, representatives, and/or other persons acting or

purporting to act on its behalf, including without limitation any attorney, accountant, or other

person or consultant employed or retained by HCR.

5. "HCR line" means the 5.9-milc line of railroad, between Sulphur Springs and

New Castle, in Henry County, Indiana, which transverscs United States Postal Service Zip Code

47362. Until 1993, the HCR line was controlled by Consolidated Rail Corporation and was

identified as the line between milcpost 104.1 and milepost 110.5. The HCR line is the subject of

Surface Transportation Board ("STB") Docket No. AB-865 (Sub. No. 0 (or 1) X ) and the

subject of STB Finance Docket No. 34869.

6. "Document" shall be afforded the broadest meaning possible under the applicable

rules and law. It shall include, without limitation, each original and each non-identical copy

(whether different from the original by means of notes made on such copy or otherwise) of all

forms of retained information. "Document" also includes, without limitation, all data,

documents or information stored on computer or other device for the storage of electronic

information; all electronic communications or messages, such as e-mail, including without

limitation e-mail messages which have been printed out, e-mail messages which are stored on



.computers of the sender or recipient, and e-mail messages which have been "deleted" by the

sender or recipient but which may be "recovered" from any source (including personal or

network computers, mainframe computers, or computer back-up media).

7 "Concern", "concerning'", "refers", "referring", "relates", "relating to" or

"regarding" shall mean mentioning, reflecting, pertaining to, making reference to, evidencing,

describing, discussing, analyzing, or commenting on a matter, directly or indirectly, in whole or

in part.

8 "And" and "or" have both conjunctive and disjunctive meanings as required by

the context to elicit all information discoverable within the broadest scope of these requests.

9. "Any" and "all" shall mean "each and every."

INTERROGATORIES

1. Please identify by date and activity all track maintenance you performed on the

HCR line from 1998 to the present.

2. Please identify by date and activity all right of way maintenance you performed

on the HCR line from 1998 to the present.

3. Please identify by date and name all shipments on the HCR line by shippers other

than entities owned or controlled by HCR, William E. Smith or any other officer of HCR.

4. Please identify by date and name of shipper the last time the HCR line was used

for rail traffic.

5. Please identify by date, location, and name of entity removing or paving over

rails, all instances where the rails on the HCR line have been removed or paved over.

6. Please identify by date, location and transferee, all transfers of property interests

in the right of way underlying the HCR line by HCR to another party.



7. Please identify by location, nature of connection, and railroad all connections

between the HCR line and the interstate rail system that existed in 1993

8. Please identify by location, nature of connection, and railroad all connections

between the HCR line and the interstate rail system that existed in August 2004.

9. Please identity by location, nature of connection, and railroad all connections

between the IICR line and the interstate rail system that exist today.

10. Please describe by date and action all steps you took to comply with the STB's

September 20,2004, conditions for dejure abandonment.

11. If since 1993, you have maintained, built or received revenue from any

building(s), loading platform(s), agent(s), station(s), or telegraph, telephone and/or fiber-optic

line(s) alongside, above, beneath, or on the HCR Line, please identify for each item:

a. The item;

b. The period of time for which Honey Creek maintained, built or received

revenue from the items; and

c. The amount of revenue Honey Creek received from the item, if any.

12. Please state whether you have maintained any schedules regarding shipments of

train traffic on the HCR line and whether these schedules remain in your possession.

13. If you have been subject to any state, municipal, or local regulatory entity

regarding the HCR Line, please provide the following:

a. The name of the state, municipal, or local regulatory entity.

b. The grounds on which the state, municipal, or local entity based its jurisdiction

over the you with respect to the HCR line.
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(9:400.0.)

February 12, 2007
HILLIAH E. SHTIH having been first duly

sworn to tell the truth the Ntole truth and
nothing but the truth, relating to said
natter res exaiined and testified as follows:

DIRECT EXANINATKW,
QUESTIONS BY JOffl H. BROOKE:
Would you state your ncne and spell your last me for the
record, please.
Wlllaa E. Silth, S+l-t-h.
All right. Hr. Siltn, hove you ewr given a deposition
before?
Yes, I have.
Okay. Then you understand tne ground rules for the
deposition, correct? ri going to ask a series of questions
today and ask for a response frw you. If you could answer
•yes1 or 'no* so the court reporter can nte sure we get an
accurate record. All right?
Okay.
All right, good. If at any tine you wit to tote a break.
Please ask K. He-re not In a nrathon contest here. Okay?
Otay.
Me111 be Kcoaodating; It'll be pretty inlonal. So If you
Mont to take a break. Just let K know. All right?

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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1 A Okay.
2 Q If I ask you a question and you don't understand the
3 question, please ask K to restate It or rephrase. Okay?
4 A Okay.
5 0 One thing I would ask, if you want to take a break, that we
6 - If there's a question pending, answer the question. Then
7 we an hove a nice clean record. Okay?
8 A Sure.
9 0 All right. It's ly understanding, and this is froa

10 Hr. Wilson, that the purpose of this deposition Is lliited
Q tor the purpose for the STB latter only, correct?
L2 Nt. WILSON: That'S correct,
13 ffi. BROOKE: All right. And If the Issues advance
L4 beyond the STB, then there will be a later deposition to
L5 cover the Issues in the - in the lawsuit --
16 Nt. WILSON: Thafs correct.
17 ffi. BROOKE: - by the State Court. Okay, All
18 right.
19 Q Okay. Lefs get into it. Hr. Silth, would you tell ie when
20 you live.
ZL A I live at 649 west Foster Heights, Rushvllle, Indiana.
22 Q Okay. And are you evloyed, sir?
23 A Yes. !'• seir-ewloyed.
24 Q Okay. What sort or businesses do you have or - business or
25 businesses do you have?
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No. He - we have buildings and - 20,000 head of
buildings. And we grind the feed for all those buildings.
Okay. And rint's the me of that business?
The hogs Is Wllio E. Salth. The feed lill is Intenlx.
Intent*?
Intenlx Hilling.
Okay. Is that a corporation?
Yes.
All right.
No, I'D sorry. It's UC.
It's on LLC. Okay, All right. And do you - does the feed
•111 also sell feed to other persons far feed other than
hogs, or is it Just only hog feed?
Ho. We Just - we Just wnutacture feed for the hogs thatwe
feed and that's for united Feed.
Okay. All right. And then the railroad. Mat's -- the
Honey Creek Railroad, is that the only railroad?
Yes. Honey Creek Railroad, Incorporated.
Okay. Hell, let's talk about the Honey Creek Railroad.
Where is the - where does the Honey Creek Railroad operate
presently?
Rusnvllle, Rush Canty, north of Rusnvllle.
Okay. How long is the line, the tracks line In Rush County?
Five-and-a-half ilies.
Where does it start and where does It end?
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Pi In the groin business. And I fan and have a reed aill
also. Feed - feed out (tout 50,000 head of hogs a year. We
run a railroad. Fan,
Okay.
Raise grain, com, soybeans.
The grain business, where is that located?
Rusnvllle and Horristm Shelby County and Rush County.
And what's the me of that grain business?
Harrlstewn Groin Coipany, Incorporated.
Okay. And the Torn, Where's the fora ground located?
Hast of It's In Rush County. Have soae in Shelby County.
Hove SOK In Shelby County, Kentucky.
Is there a business me for the fan?
NO. it's Just Hillia E. Slith.
Ohay. you haven't incorporated the fan or anything like
that? Okay.
NO.
And then the reed nil, is ant a feed illl that sells feed
or do you Just feed out hogs?
He-ve got -- we custoa feed hogs.
Okay.
He - we grind the feed for the hogs that we custa feed.
Okay. Do you actually am the hogs?
No.
Okay. Do you Just grind the feed for others to feed hogs?

.— PAGE 6
8

1 A it starts In an interchange In toshville, and the CSX line
2 sen/es it. And It ends one hair ille north or County
3 Road 450.
4 0 is that 160 Horth?
5 A Yes, sir,
6 Q Is there a tenlnal or SOK other station at the end of It
7 there north of 450?
8 A we have our grain elevator there.
9 0 Okay. Men did you purchase the Honey Creek Railroad?

10 A I can't rentier the exact date.
11 Q would it have been at or around the tin that the Honey Creek
12 Railroad was incorporated?
13 A Yes, I would say so.
14 Q See if I-ve got -
15 A it would be in the early'90s.
16 0 I think I've got it. Okay. I show froo the Secretory of
17 State a date of creation of March 23rd, 1995. Do you want to
18 confin that or --
19 A NO. That's okay.
20 Q That's what I got off the internet fron the -
21 A it wuld have been soiewheres -- of course the purchase of It
22 would hove been saxwheres a little bit before that 'cause we
23 hod to do the incorporation after we bought It,
24 0 Okay.
25 A I'i saying that's probably ballpark figure, nusber.

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.



WILLIAM E. SMITH (02/12/07) HONEY CREEK RAILROAD, INC. PETITION FOR DECLATORY JUDGMENT
, SHEET 3 PAGE 9

9
1
2
3
4
5
6
7
8
9
LO
11
12
13
L4
15
16
L7
IS
19
20
a
22
23
24
25

So you nought the railroad a little bit before - soaetiK
before the Incorporation of Honey Creek Railroad?
Yes, sir.
Okay. All right. And flat did you purchase In the early
•90s for the Honey Creek Railroad?
A locowtive, actually two locoKtives. I think It MS --
are you talking about the Rush County or Henry County?
Well, was It all one purchase or MOS It »re that one
purchase?
TWO different, separate purchases.
Okay* let's talk about Rush County.
(toy.
Okay. Has It fro locomotives for tosh County?
One.
One? Okay. And then the track -
Yes,
-1 presue? Okay.
Yes. Track, land and assets on It.
me rails, the ties -
Yes. All that.
- all that good stuff. Okay. Here there any custocers thai
you were able to obtain or purchase at the tine?
to. Neither - neither line had any custocers on then.
Okoy. All right. Now, the Henry County, you said that was i
separate purchase?

PAGE 11
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Indiana Hignrail.
Indiana Highrail. Okay, mat Is Indiana Hlghrall?
I guess -1 don't know if I-B qualified to say riot they
really were. They were- they had several short lines. I
guess they Mere a shortllne railroad coapony.
Okay. How was it that you purchased this? Has this at an
auction? Has this a straight sale? Or how did that COK to
be?
Straight sale,
Okay. Here you told about thel? Here you contacted? HOW--
They were - they were --
You have to explain now that wrks for te.
Excuse ce. They were o carrier for us. They-
Okay. All right.
They switched our cars In and out.
For your grain cowry?
Yes.
Okay. So they would actually operate the five illes there Ir
- In Rush County for your grain cowony?
Yes, sir.
And also ~ did they also service the one In Shelby County?
NO.
Okay.

ffi. WLSON: YOU lean Henry county. I think you
•1s-

PAGE 10

1 A Yes.
2 0 Okay. And what did you purchase in Henry County?
3 A Property, rail, ties, ballasts, I guess that's it.
4 Q Okay.
5 A Oh, a locautive.
6 0 Okoy.
7 A * purchased a locoootive for that.
8 Q Has that tocontive to be used on the Henry County line?
9 A Yes.

10 0 Okay. Has it actually on - operating on the line when you
u purchased It?
12 A No. I -1 purchased these in -- out of Pemsylvonla. I
13 think it was froi Conrall out of Altoona, 1 think it was.
14 Q Here the locoutlves part of the rail purchase?
15 A No, sir.
16 0 They were a separate transaction?
17 A Yes.
18 0 Okay. Okay. So ~ and did you purchase the rail froa
19 Conrall as wen?
20 A Yes.
21 Q Okoy.
22 A For Rush County?
23 Q Rush County, yes.
24 A No. Indiana Highrail.
25 0 Pi sorry?
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12
Kt. BROOKE: No, no, no. He said that fils

HorrlstoMi grain was in Rushvllle and also in Horrlstown in
Shelby County.

m. WILSON: All right. M sorry.
Kt. BROOKE: Okay.

There was a separate cotpany that -
Yes.
-- that serviced your Horrtstowi Grain In Morrlstown,
Indiana?
Yes, sir.
Okay. So the Indiana Hlghrall just operated the one in
Rushvllle.
Yes.
Okoy. Okay. And at soie point did they tell that you they
were - they would sell? Or how what how did that all
transpire? I-a Just curious about that.
Yes, they did. And coce UP pretty quick, the sale of it
did. And either I buy It or they were gonna1 scrap it, so I
bought It.
Okay. Okay. The Henry County line, these are both -- Rush
County and Henry County, for the record, both ore known as
the Honey Creek Railroad, correct?
Right.
All right. Are these lines connected In any way?
No, sir.

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.



WILLIAM E. SMITH (02/12/07) HONEY CREEK RAILROAD, INC. PETITION FOR DECLATORY JUDGMENT
SHEET 4 PAGE 13

13

1

2

3
4
5
6
7
8
9

ID
11
12
13
L4
15
16
L7
18
19
20
a
22
75
24
25

Okay. They're Just in two separate counties then?
Right. Correct.
Okay. Okay. And the Henry Couity line, was that purchased
fro Conrail?
Yes,
Okay. All right. And wnere did the Henry County line start
and stop?
The Henry County line started at the interchange of Norfolk
Western north or New Castle and east of State Road 3.
Okay. And that's where It connected to the Norfolk
Western-
Correct,
-line?
Correct.
Okay. And where did It end?
Just about a hair ille beyond Sulfur Springs.
Mould Out be north or Sulfur Springs?
I get ilxed up up there.
Yeah, it Is - It's kind or not really straight north.
that! thlnk's north Is a different direction. InevercouK
get that figured out.
Mas that there at the grain elevator?
Yes.
Okay. Did you am that grain elevator as well?
Yes, sir.

PAGE 15
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Yes.
Okay. And did doth these purchases tote place at or around
thesoKtlK?
Yes, they did.
Okay. Were there any other custoners that you're amre or or
the Henry County line?
No, there was not.
And then at SOK Use later either - I guess later you
bought a locowtlve also?
Yes.
Or bought two locoKtlves?
Yes. Yes, sir.
Okay. And how did you get then to their respective lines?
One or then was handled through Conrail and Norfolk Western,
the one for Sulfur Springs. The one for Rushviiie was
delivered through CSX Transportation.
Do they Just drive then over there?
No, sir. They have to -- they -- they prepare the* for
shlpient and they pull thei like a regular car.
Oh, okay.
Took thea by train.
So they Just odd thei to the train as a -
- as a car.
Okay. Is that what I see when I see - when I see four or
five loccntlves, is that one or thei going SOK place to -
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Okay. Has that part or the Horristom Grain Coipony?
Yes, It ws.
Okay.
And still is.
Oh, okay. You didrt Kntlon It earlier so I didn't -

Sorry.
Is that still operating?
(to, sir.
Any grain being stored there at all?
No, sir.
Okay. Okay. I don't think I asked this, but how long Is the
Henry County line?
I believe it was 5.9 illes.
Okay. And how did the purchase ftw Conrail - Conrail tote
place?
A representative fan Conrail give K a coll and asted if I
was interested in buying the line. Because they were serving
the line, and I was a custoaer or theirs, I suppose they
wonted to try and Kte sure 1 bought it. So that's what
happened.
Oh, kind of lite the Indiana Hlghllne. They were -
Yes.
- serving your -- your grain elevator, either buy It or
wll scrap It kind or thing?
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16
sooebody bought It or -- n just curious. I Just --
No. Host or the tiie they- re Just running thea. irthey
don't need the power, they Just shut thei off -
Oh, okay.
-- and pick thei up, part of the train.
Okay. All right. So this - if I saw this, this would Just
be o car on the end or the train saxplace or -
It could be anywheres in -
Anywhere. Okay. That's interesting, huh. I'i rot on expert
in the railroad like Hr. Wilson. So I Just ~ I do have a
fascination about trains, so you'll have to excuse ne.

All right, The Henry canty portion, it does not
operate presently, correct?
That's correct.
And when did it stop operating?
I believe it ws in 2000.
Otoy. And why did It stop operating?
He had a collapse or o grain bin at Sulfur Springs elevator
which interrupted the service and covered the track up with
corn and debris.
Okay. Did that nke the elevator then unusable ton you hod
the collapse?
Yes, it did. It - * coulft-t get any further Insurance
because they did not rait to Insure the elevator,
Okay. All right. So when the elevator stopped operating Is

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.



WILLIAM E. SMITH (02/12/07) HONEY CREEK RAILROAD, INC. PETITION FOR DECLATORY JUDGMENT
SHEET 5 PAGE 17

17
1 tfen the roilrood stowed operating?
2 A ves.
3 Q is that pretty cuch right?
4 A Yes.
5 0 Okay. Has that tie - that whole collapse the subject of the
6 lawsuit that's pending up here In Henry County, Norrlstown
7 Grain versus soae insurance -
8 A Yes, sir.
9 Q - conpanles?

10 A Yes, sir.
11 Q Okay. That Incident there was what caused the low -- or MS
12 part or the lawsuit, right?
13 A Correct.
L4 Q Okay. Okay. During the UK that you operated the Honey
15 Creek line In Henry County, were -- did you have any
16 custoeers other than the Horristown Grain?
17 A No, we did not,
18 Q Okay. Okay, And are you the - the sole shareholder or
19 Morrtstflwi Grain also?
20 A Yes.
21 0 Okay. Wen you purchased the Henry County line, did you
22 receive any intonation rra Conrail as to all or the Itas
23 that you purchased like the roll and the cross ties and
24 whatever land ny have been there or land rights you hod? 1
25 nan, us there SQK sort or inventory dot you got?

PAGE 19
19

or the year? fall? suver? Ybu-d need It before tarvest,
didn't you? Probably got It before harvest?
I Mould say so. M gonna1 say probably ild sucner.
Okay, Okay. And what did you do to Inspect the railroad
line?
Check ties and ballasts, condition or the rail. See ir there
were ~ how wny tod ties there were to support the rail,
Okay. And physically did you Just walk the line or --
ir I renetier - if I recall correctly we did a little bit of
walking it and also with the locoootive.
So you got to ride In the engine then, right?
Yes.
Okay. Probably not the correct railroad ten to call It an
engine but -

Okay. Did you have soKbody assist you In this?
I hod a elevator tanager there.
I'n asking: Is there - Is there sooeone that - that could
look at rails or had SOK expertise in the rails to look at
and see which ones were good and which ones - or the ties,
rtiich ones were good, which ones weren't? unless you had
that expertise.
Yes.
You do?
Yes.
Okay. Have you - did you work in the railroad before or -
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A No, sir.
0 Okay. So basically It was just - was it an os-ls purchase?

would It be fair to characterize it that way?
A I suppose It would be, yes.
Q Okay. Did you perfbri or have someone perron SOK sort or

Inspection or the rail before you purchased it?
A No, I did rat. Conrail was running on that line before 1

purchased It. They were picking up cars at the elevator so I
knew about what It was.

Q Okay. Did you have any kind or inspection or the railroad
line after you purchased it?

A You nan did I have anybody Inspect It?
0 Yes.
A Not an outside covony, no.
Q Okay. Did you Inspect it?
A Yes.
Q And when did you Inspect it?
A You want o date or -
Q Ballpark figure, unless you know the date.
A No. I '• trying to figure a ballpark.
Q I presuaed by the question you didn't know the date. If you

could give K a ballpark figure. After you purchased it was
It six nnths? a year? couple years?

A I think right after we got the locontlve.
Q Okay. And when did you obtain the locoaotive? In the sprint

PAGE 20

1 A No. I-ve Just been around theo, shipping groin. And - and
2 having rallcars, you know what railroad has to be,
3 0 Okay. So you could spot (T bad tie rroo a good one?
4 A Oh, very easily.
5 0 Okay. Okay. And you could spot a - a good roll and a bod
6 rail and the differences?
7 A Yes.
8 Q Okay. All right. Now, when you purchased the - the -- the
9 line froi Conrail In Henry County, you told le ttot you

10 bought the rolls, ties, ballasts and property. Are you
11 talking about real property or other personal property?
12 A The whole property, land and all.
13 Q Oh, the lono? Okay. All right.
14 A Yes.
15 0 All right. I wanted to know which - If there was other
16 property besides the roll, ties - you're talking about the
17 land.
18 A Yes.
19 Q Okay, was that the rights in land? Or was there land that
20 went with It too at SOK point or - I know there's been a
21 big controversy about railroad lines and all that stuff In
22 Indiana before so -
23 A I OSSUK that I purchased the -- the property as far as tie
24 steel ties and ballasts and land,
25 Q Okay. The real property itself?
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Okay. Hell, did Conrall ever tell you what kind of Interest
they had in the land, whether they hod a right-of-way
easeaent or a fee-stole ownership or any of that kind of
stuff?
No.
Okay. Okay. Did you ever file a tariff for the Henry Couity
line?
Not that I can rentier.
Here there arrangeients between Horrlstow Grain and Honey
Creek Rail as to the cost for transporting the grain on the
- on the line In Henry County?
No. He Just nn It as a branch off the -- off the Norfolk
Western and hauled our own products down there. And that was
the win reason for having the railroad.
Otay. So It Hasn't like Honey Creek sent a bill to
Horrlstowi Grain for operating the rail?
No.
Okay.
He did get $35 o car for every car that - that we shipped tc
theHS.
Okay. So Norfolk Southern would pay Honey Creek so oucn a
oar?
Yes.
Okay. I PresiK that nod been $35 for a loaded car? Yes?
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Okay. And wtnt was -- what's the capacity there in
Rushvllle?
Hlllon and o quarter.
825,000?
No. Hllllon and a quarter.
Oh, illllon and a quarter. M sorry. Okay. But you
wouldn't ship grain between Sulphur Springs or Rushvllie
because of capacity Issues like that, would you?
NO.
You need lore space In Sulphur Springs, send thao to
Rushvllle?
That can-t happen.
Okay. Did you do any grain storage besides -- besides
harvest tine at Sulfur Springs? Mould you store there
throughout the year or --
You eon presently?
Yeah.

Hell, no, Before when you were operating.
Ask that question again.
Probably wasn't a very good question. Hell, let e ask it -
did you do any grain storage after harvest season there at
Sulfur Springs?
Yes. He run the elevator all year'round. He hove grain
coring in all year 'round.
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Yes, sir.
Okay. And then - and, see, this is where iy ignorance of
the railroad industry -- does Norfolk Southern then charge
torristown Brain to rail the grain cars to wherever they're
going? Is that how that works?
No. The end user pays for the freight.
Oh/okay.
He sell it FOB.
Okay. All right. Okay. And they pay - they pay the
delivery. Okay. So the grain is sold RB fra your facility
either in Sulfur Springs or Rushvllle, correct?
Yes.
And then whoever buys it then pays the transportation charge?
Yes, sir.
Okay. Did you ever love grain froi Sulfur Springs down to
tosnvllle?
By rail?
Yes.
No.
Okay. What size - let K ask this: How tony bushels could
you store in Sulfur Springs?
Mir union, 500,000.
Hould that be dependent upon whether it's corn or soybeans o
you could do both of thei or -
Yes,
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(Exhibits 1 through 3 Here nrted
for Identification, and the
following proceedings were had:)

Okay. Hr. Snith, !-• going to hand you SDK exhibits that
hove been Darted Exhibits 1, 2 and 3. And ask you - first
of all, tote a look at those; see if you can foalliartze
yourself with those. I believe they coe froo your
intonation to the STB but double check that please. Hate
sure that I'i accurate.

(Hereupon, after on off-the-record discussion
between the witness and Hr. Hllson,
the following proceedings were had:)

What's your question?
Okay. First of all, I wanted to lake sure you recognized all
three or those doaients. Do you?
Yes, I do.
Okay. And, for the record - keep those in front of you,
sir.
Okay.
For the record, ore those three either nps or aerial
photographs of the Sulfur Springs line, the Henry County
line?
Yes, it is.
Okay. Exhibit Huffier l, that is an aerial photograph shwire
the, I guess, beginning and end of the Honey Creek Railroad

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.



WILLIAM E. SMITH (02/12/07) HONEY CREEK RAILROAD. INC. PETITION FOR DECLATORY JUDGMENT
SHEET 7 PAGE 25

1
2
3
4
5
6
7
8
9

10
u
12
13
14
15
16
17
18
19
20
a
22
B

line In Henry Canty; does it not?
I think it does, If I can pick it out here.
Little white arrows, I think.
Yes, okay.
Ml riot.
Yes. Okay. Yes, it does.
Okay. All right. So that shows the -- the end or teralnus
at - thot-s the Sulfur Springs - Sulfur Springs elevator,
correct?
Yes.
All right. And then it connects to the Norfolk Western or
Norfolk southern line --
Southern.
Norfolk Southern line Just east of State Rood 3?
Yes.
Okay. And Exhibit Utter 2, If you could go to that one.
Exhibit Huffier 2 Is a np of different railroads in Indiana.
And there's an arrow indicating the Honey Creek Railroad in
Henry County, correct?
Yes.
All right, is there a - any indication of Honey Creek
Railroad in Rush County on that MD? 'Cause I looked for
it. I couldn't see it.
No, there isn't.

Is there a reason why?

, - PAGE 27
27

1 Q Okay. Did the Sulfur Springs line have any bridges on it?
2 A No. Not that I know or.
3 Q Okay. Did It hove any stations on it?
4 A Could you clarify vmt a station wuld be.
5 Q Where others could hook up to It or you could obtain
6 custners' cars or that sort of thing.
7 A No.
8 Q No other connections or anything like that on the Sulfur
9 Springs line?

10 A No.
11 0 Has there a loading platfbn at the elevator?
12 A No.
13 Q Okay. How did the groin get Into the cars then at the
14 elevator?
15 A It was loaded through a elevator system hopper cars.
16 Q Okay. So it would Just be -- on auger Mould cue down and
17 load the cards up fm the elevator itself?
18 A Here would be a elevator leg or a snout out f roa one of the
IS arch tanks,
20 Q Okay. All right.
21 A Hopper cars.
22 0 All right. So there wosn-t a loading platfbra, per se? It
25 MOS just, pull the car up, back the cars Into that spot and
24 loodtheiup? Is that how that worked?
25 A ves.

PAGE 26
25

1

2

3
4
5
6
7
8
9

ID
11
12
13
14
15
16
17
13
19
20
H
22
23
24
25

mere was these BODS generated froa?
Ifs ay understanding that they one fra your Application
for AbondonBent to the SIB. And so I don't (row where they
coKfru. They-re out of your application.

ffi. WILSON: we off the record?
Hi. BROOKE: Let's go off the record.
(Thereupon, after an off-the-record discussion,
the following proceedings were had:)

So that we con clear up this question that I hod. The np
shows coMon carrier roll lines in different parts of the
country, this being Region 14. And the Rush County line was
not a coeon carrier line. It was a private line; is that
right?
Correct.
All right. And what - do you know what nde the distinction
between the conon carrier line and a - and a private line?
No, I don-t.
Okay. Okay. And then Exhibit Nutter 3, that is another np
- actually, I think It's a USGS OOP showing the Suitor
Springs or the Henry County line, little closer view,
correct?
Hould that be between the two black lines?
Yes.

ffi. WILSON: Yeah.

Yes. Correct.
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0 Okay. Okay. And there were no other places to load cars
along that line dom to the -- where It hooked Into the
Norfolk Southern, right?

A No, sir.
Q Okay. Did you oerfbn nlntenance along this line?
A Yes, we did.
0 Okay. KM sort of nlntenance did you perfora?
A minly inserting ties.
Q Okay. Did you keep record of that nlntenance?
A Yes, I think so. M not positive about - I know that the

•onager of the elevator put then In. And - but he has since
deceased. So I don't know- I don-1 know where the records
are.

Q Mat was the nnager of the elevators naae?
A Royiond Posco,
0 Do you know how to spell his lost me? 'Cause the court

reporter will ask you too so -
A P-o-s-c-o, I guess.
Q Okay. You think he kept records, but you don't know where

they are; Is that iy understanding?
A I'i sure he did.
0 Are there obligations to keep records of nintenonce of

railroad lines?
A No.
Q No?
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1 A Not tor our lines, just being a boxen line.
2 0 Okay. Mhat Is a brtnch line?
3 A Just a broth off of the Kin carrier.
4 Q Here you required to keep rincnclal records or the railroad
5 revenues?
6 A We weren't required txrt I'i sure «kept record of it.
7 0 wos there a tlie rtien you -- you obtained a loan froi the
8 Indiana DerartKnt of Transportation?
9 A Yes.

ID 0 And did they require you to keep records oT the financial
11 operations of Honey Creek Railroad as part of the loan
12 requirewits?
13 A I cannot reKGber.
It Q Okay.
15 ffi. BROOKE: Let's go ahead and lark that too,
16 please.
17 (Exhibit i> was larked for identification,
L8 aid the following proceedings were hod:)
19 0 Okay. Let K taid you Mhat's nrked as Exhibit Kcber 4.
20 lake a look at that with your attorney. And wii gooff tft
21 record rttile you - that's a cultipoge dxunent so -
22 (Thereupon, alter a brief recess,
25 the following proceedings wre hod:)
24 ffi, BROOKE: We're back on the record after a short
25 break.
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So then part of the ooney ws used to buy fro Comrtl and
the other part was to buy SDK ties, ballasts and-
Yes.
- and rail?
Yes. looks to K like that's flat it ws.
Okay, Okay, if I could see the oocueent, please.
Sure.
Thank you.

Okay. Did you oake any ircrovewits to the rail
crossings at the roods at this - at this tlie rinn you
obtained the loan froa - or after you obtained tie loon fra
INDOT?
I cannot reader anything about the rood crossings. But I
do know ve put In o lot of railroad ties.
Okay. Okay. One of the, I guess, purposes Indicates that -
for the iiproveoent of the rail line for the operators and
also the aotoring public at roll crossings. That's what it
soys there on the docuent; does it not?
I didn't read that part.
Okay, look In this part here in the ilddle of the page.
Purchase of the track prevents the line froi being abandoned
by Conrall. I think It's the second full sentence, its a
long sentence but it's the second one.

24 A Uh-hun.
MR. WILSON: I think we'd be happy to stipulate
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Have you had an opportunity to take a look at Exhibit
Hinder if?
It's a loan froa the INDOT for the roll - for the railroad.
Okay. All right. And It bears your signature on at least
one or to pages in there?
I think I saw It In here, yes.
Okay. All right. All right. And that loan Is tor the
operation of the line In Henry County; is It nor?
Yes,
Okay. And it ws to purchase and rehabilitate approxlntely
six illes of track?
Yes.
All right. And do you reKiber hew uch aoney was loaned to
you frn - in that loan?
Soys 200,000. I assuK that toad be what it Is.
Okay. All right.
Yep.
Okay. All right. Did you use those loon proceeds to
purchase the line frag Conrall?
Yes, I did.
Okay. And Mhot - MOS that the approxlnte cost froa Conrall
for that line ws $200,000? Not including the locwotlve
•oause that MOS a separate transaction.
I think that ws for sore ties and - ties, ballasts and
repairs to the line, looks to K like.

PAGE 32
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vtatever it says there --
NR. BROOKE: Okay.
HR. HILSON: -- is -
Tit WITNESS: Yeoh.
Hi. HILSON: - is nhat the docuent says. How

it's applied and whether or not that Ivroved crossings -
liproved safety at those crossings Is a question of how you
interpret that. But wii certainly stipulate to vftit the
doasent soys.

MR. BROOKE: Okay.
All right. Did you uke any iBproveKnts to the rail
crossings?

HR. WILSON: I think NT. Silth's testiwiy is that
he doesn't mber.
That's the problei I have, i-i trying to rentier.
Okay.
And I cannot raeaber.
Okay. Hell, we - * tallied about nlntenarce. And you said
that the elevator - elevator unager replaced sore ties. Do
you know riot other nlntenonce was performed along this -
the Sulfur Springs line other than replacing ties?

I MOS thinking Boybe this doaaent light help
refresh your recollection but -
Hell, ties and tawing and ballasts. Nhen you put in ties
you have to trap SOK ballasts Dock around the ties.
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1 Q Okay.
2 A Mich Is. you know, the stone. All tint goes together,
3 leveling the track.

Q Mas there any aolntenarce work done with regard to drainage
5 along tne line?
6 A I don't think we had any drainage probleis very wch.
7 0 Oh, 1 leant to ask this earlier. The grains cars that you
8 would use and fill IP, would those - did those belong to
9 Honey Creek or did those belong to soieoody else?

10 A They Mould either be leased cars froo the cowany that bought
11 the grain or they would be systei cars Milch would be Norfolk
12 Southern cars.
13 Q Okay. Honey Creek didn't have any oars of Its own?
14 A (to, sir.
15 Q Okay. All right.
16 YOU did report revenues to the Indian Derortoent
17 of Transportation on a quarterly basis. Do you recall that?
IB A No, I don't.
19 Q Okay. Okay. And the Intonation I hove frai IN - INDOT,
20 Indiana Departent of Transportation there are Quarterly -
21 Honey Creek Railroad Quarterly Revenues Reports f rot 1994 to
22 2005. Okay? And I think dr. Wilson ny hove seen those as
23 veil.
24 There is a year ilsslng which is 1999. Con you
25 tell K why those records would be ilssing froa INDOT?
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«. BROOKE: Go ahead and nrk those.
(Exhibits 5 and 6 were Darted for Identification,
and the following proceedings were had:)

let ae hand you what's been narked ExJilbit Nutter 5. First
of all, tote a look at that.

Does that refresh your recollection? Do you recall
those interrogatories, answering those questions?
No, I don't,
You don't? Did you answer those questions?
If I don't reieiber it, I don't know if I did or not,
Okay. Is there anybody else then at Honey Creek that would
hove answered those questions?
I can't answer for that.
Okay. You signed those as your answers, correct?
I see that. That doesn't - that doesn't Bean I readier
doing it.
Okay, well, let's go through those then.
Okay.
Haybe this win help refresh your recollection,
interrogatory Nutter 1 we talk about - or ude a request ibi
all track nlntenance you perfbraed on the HCR line froil99E
to the present. You see that?
Yean. Okay.
And your answer is: 1 did not keep a record of nlntenance.
That's what it soys, right?

PAGE 34

1 A No, I can't.
2 Q Okay. At least the first three quarters are ilsslng for 1999
3 as for your transportation revenue. Do you know where those
4 records light be?
5 A I have no idea. Didn't even know they were ilssing.
6 Q ttv keeps the books and records for the Honey Creek Railroad?
7 A A lady at Horrlstom Is in charge of that.
8 Q Knot's her roe?
9 A Linda Starrett.

10 Q S-t-a-r-r-e-t-t?
11 A Yes. Yes.
12 Q Okay. There's also, according to iNOT-s records, revenue
13 ilsslng for 1996, the entire year 1996, rod the first quarter
14 of -95. Do you know why those would be ilsslng?
15 A Did not know they were lisslng.
16 Q So those records should exist soreploce at Horrlstown Grain?
17 Linda light know where they are?
18 A I OSSUK so.
19 0 Okay. Does she have control or keep track of all the record:
20 tor Honey Creek Railroad?
21 A Yes, she does.
22 Q Okay. Okay, ft had sent to you a request for certain
23 docuents. Do you recall that?
24 A No, I don't.
25 Q You don't? Okay.
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That's what it says.
Okay. All right. Hell, and earlier you told re that records
ny have been kept by the elevator eonager. Sol-ijust
trying to find out did you keep thn and you Just don't have
thei or you didn't keep then or what?

ffi. WILSON: John, let's try to cut to the chase
here and not belabor this issue. I think it's clear that
hT. Silth dlan't keep any Klntenance records. If they were
kept by the elevator operator, and if w can locate theo -
we'll undertake a search and see whether or not there ore any
records still in existence, do what we can to provide that to
you, If - if tneyve been overlooked or if they weren't
produced in response to the interrogatories here. He1 re not
trying to ploy gates.

(it. BROOKE: Okay. I'i just trying to find out •-
ft. Him Exactly. I understand. Hut we'll see

what we can - you know, I'll get with Bill Silth and we'll
see what we con do,

HI. BROOKE: Okay. All right.
ill. WILSON: iKonBlllHeaton. And wll see

what we con do about locating those, if there - if there are
any still that are around.

TIE HITTESS: I did not personally keep any
records. I don't know what ve-ve got, out I did not
personally keep any records.
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Nt. BROOKE: Okay. All right. And I think that ii

there are records that Honey Creek has, os a separate
corporation, then we-11 - we can try and find those. Okay?

TKHincss: Sure.
Ht. BROOKE: And nybe Linda has sane of that stuff

too. Okay?
Ht. WILSON:

or 15 years. And -

Ht. BROOKE:

Ht. WILSON:

SOK or those records go bock over ten

Sure.
- you know, they don't- the

retention requlraents aren't particularly stringent In this
area. So whether or not they have wintolned thei or not, I
don't know. He-ll have to go track and note another Inquiry.

m. BROOKE: Let K hand you tuafs nrted as
Exhibit Miber 6 then. And take a look at that docurent, If
you Hould, please.

And ir you could - we could have the sane
agreeoent on those. If there are docunents - first - you
law, the first interrogatory or first request asks for all
oxuaents In reference to the interrogatories, which uy have
been the wintenonce records, if they exist.

m. WILSON: Ui-hUi. well. Ml go back. And, ya
know. Bill Kfiaton, Kr. Siittrs local counsel, assisted In OK
responses here. And I OSSUK that he nde a good-faith
emit to get these doaients. But we Nil! - * rill reploi
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You nave to explain to ne vftrt you Just ~ what you Just
Kant toy flat you sold there.
All right. The -- the roll that we had at toshvllle was
75-pound rail -
Okay.
--which was very SKll rail.
All right.
Put in about little after the turn of the century, very early
1900s. It was Kde for little cars and steal engines. And
that's what that rail MS at Rushvine. ihe rail at Sulfur
Springs was wch heavier rail. It was 130-pound rail. And
we took up two nile of the 130-pound rail and replaced it,
took It to Rushvllie and scrapped out the 75-pound rail.

ffi. WILSON: EXCUSe K.

(Thereupon, after a telephone interruption,
the following proceedings were had:)

ffi. BROOKE: Take a break for a second.
(Tnereupon, after a brief recess,
the following proceedings were had:)

YOU understand now what I - what I old?
Hell, let K just/ so we can go back on the record here, wta
sure I understand.

You took SOK 130-pound rail free Suiflir Springs -
you took UP about two tiles of that, and you replaced the
lighter rail track in Rushvllie with that roll fra Sulphur
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38
the field and note sure that there weren't any that were
overlooked.

But I OSSUK he did a thorough Job. So Ml go
back and we'll take sure that that's the case.

MR. BROOKE: Okay.
Okay. All right, when discussing the revenues tor the Henry
County -- or Honey Creek Railroad and If there are revenue
reports Kde to the Departnent of Transportation, would you
know how to separate out what the revenue was for the Sulfur
Springs line as opposed to the Rushvllie line?
No.
Okay. And according to the records of the Indiana Dewrtaent
of Transportation, the Honey Creek Railroad was Involved in
SOK scrap sale starting about the second quarter of 2004.
Wat was that - where did that scrap one froi and wnot did
it consist or?
Beginning 2004?
Yean. Looks like the second quarter of 2004.
Off Mich line?
It just soys Honey Creek Railroad, Honey Creek Railroad
Quarterly Revenues.
He took sore 175-pound (sic) rail up fra Rushvllie and
relold It with the track fra off the Sulfur Springs line.
Sold the light roll scrap off of ~ the 75-pound scrap, we
sold It.

PAGE 40

1 Springs.
2 A And scrapped the lighter rail.
3 Q And scrapped the lighter rail.
4 A Yes.
5 Q And that was done in 2004?
6 A I think it was.
7 Q Okay. And ao you know what two-ille section you took UP fra
8 the Sulfur springs line, mere that NOS?
9 A It was froi the - fra the interchange of Norfolk Western

10 back west, 1 guess. It was - It would be called west.
11 Q Okay, let's look at Exhibit Kober 3.
12 A Okay.
13 Q So would it hove been froi the --
L4 A Froa this-fra this point here (indicating).
15 0 Bock towards --
16 A Yeah. To along in there (Indicating).
17 0 Okay. How, when you-re reasurlng the rail -Just for ay own
18 edification, when you're teasurlng a rail, say, two ille of
19 rail, we are actually talking about two ilies of two rails?
20 A Yes, sir.
21 Q Okay. It's not one ille of two rails,- it's two illes of -
22 okay. All right. I Just wanted to nke sure.
23 A I understand.
24 0 And I've got the court reporter all confused now so that's
25 good.
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ffi. BROOKE: Okay? All right.
How long did this process take place? I MOT, to* ray
quarter - I've got seven quarters here thatwehave scrap
sales of .about 50/000 plus. Mould that fro illes have
covered all seven quarters or -
I don't understand what you neon by seven quarters.
Okay. Hell, let K show you what I-ve got here. I did a
spreadsheet on revenues reported to the Indiana Deportaent of
Transportation. I don't know If you con read that or not.
Uh-huh.
Okay- It breaks out revenue and scrap sales. Do you see
that?
Yes,
Okay. And according to the Derartoent or Transportation
records, scrap sales started - you'll have to excuse K -
here In the second quarter of 2004.
Oh. He didn't always scrap it os soon as w took it up.
Okay.
Played the nrket.
All right. So what - I guess what ly question Is: That tw
•lies that you took up, did you scrap that? Did you tote up
•ore than just the fro nlies to cover the seven quarters
there?
He had other scrap rail laying at Rushvliie --
Okay.

16 A
17 Q

Hell, I suppose they wold.
Okay. Did you ever sell thei any of your 75-pound roil?
No.
How wuld you sell that?
To a - a scrap dealer. Sonone that dealt in - in ~ lite
a scrap yard,
Just a Ktel scrap dealer?
Uh-huh.
Yes?
Yes.
Okay. Good. That's what you Kant by ploying the wrket
ws--
Yes,
- the retal wrket nves ~ the scrap retal nrtet noves up
and down, rttfit?
Yes.
Okay. Mould you cut those 75-pound rails up yourself?
No.
Mould they do it at the scrap yard?
Yes.
So you would have to haul the rails In their section lengths
to the scrap yard?
No. They COK and get thei.
Oh, they cooe and get thes? On, okay. How long Is a rail
section? Just curious.
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- fra prior -- in fact, I had scrap rail laying around
there that « took UP, 75-pound rail, for a couple or three
years.
And was that rail that you'd also replaced fra Sulfur
Springs line?
K).
Okay. That 75-pound rail, I think that us rltft, that you
took IP, Mhere did - what did you replace that with?
Hall that I bought in other - fra otter people.
Okay. Okay. what other people would you have bought rail
fra?
M trying to think of the me of the coipony. Seered like
It vos National -- Notional Salvage or seething like that.
I could find it,
Khere are they located?
I think they1 re out of state.
Do you know which state?
No. I'd have to - I'd have to look it UP.
Okay. And they actually have rail that - intact rail that
you can buy; is that how that wort?
on, yes.
Okay.
They -- they take it up froa abandoned railroads and people
that go out of business and they resell It.
Okay. Do they then buy the scrap too?
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They vary anywhere fra in the 30s to 40-soae ftet to -
Is that depending on the strength of the rail?
No. That Just depends on probably the equlpaent It was to
haul it with ot the tire it was put in.
Okay.
Length of the trucks,
Okay. Okay. Other than that towile section on the Sulphur
Springs, have you taken up any aore of the track on the
Sulphur Springs line?
I took up a little bit on through - I don't know which -
Mich way that is in - north, east and south, of course, ot
Sulphur Springs. But it would have been beyond the
elevator. we hod sore excess down there, it MS 130-pound,
wetookupHhenNetookupthe other to take it - transfer
it to Rushvliie.
Okay. So on Exhibit Nurter 3 It would hove been-
It wild have been right in here (Indicating).
Just past the black line?
I would say so.
Or Just In front of the black line or ~
It would have probably been a little bit post, I'D guessing.
Okay.
Soaewhere in there. It's hard to tell on that DOP.
It would have been past the elevator though?
Yes.
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1 Q
2
3 A
4 Q
5 A
6 0
7 A
8 Q
9 A

10 Q
11
12 A
13
L4 Q
15 A
16
17 0
18
19
20 Q
a
22 A
23 Q
24
25 A

Okay. And the elewtor-s pretty close to what, State
Rod 36?
It'srigtiton36.
Right on 36.
Yes.
And you would have had SOR line post the elevators -
Yes.
- to back the cars up, wouldn't you?
Yes. Yes,
Okay. AnddoyouknoHwhenyoutookupthat excess post the
elevator?
That ras probably - !•• going to guess It would have been
somewhere around '02.
Okay.
It could have even been before that. Maybe - naybe 2000.
I'D not sure.
Okay.

(Exhibit 7 was wrted for Identification,
and the following proceedings wre had:)

Let K hand you what's been Barked Exhibit Hnber 7 and ask
If your recognize that doaaent.
Yes. I recognize it.
Okay. For the purposes of the record, mat Is Exhibit
HrierT?
It's Q letter froi IHOT to Honey Creek Railroad.

Okay.
». HILSON: Let K clartly socething, John. I

think he said he sold scrap in 2004.
TIC WITNESS: Yes.
HI. BROOKE: Hell, he also told K that he pulled

UP the rail in 2004 for tne Norfolk Southern connection the
two-Bile rail.

HE HiiTESS: Hell, I think it was --1 think it
HOS 2002.

Nt. HILSON: Okay.
HE NITTESS; i think it ws. I Kan, Pi not

saying positive if it was.
Okay. Nell, mat letter pretty well tells you, doesn't it?
1 think it does. That refreshes ly Knry SOKHM.
Okay. Okay. Do you reoetter any discussions wltli people at
INDOT about the Honey Creek line and pulling up the rails?
Yes, I do.
Okay. Tell ie what you an recall.
Hell, Just like this letter says, that they had a security
interest on that line. And I didn't really think too wen
about it because I was loving it to the otter line. I HOST
selling it or anything. So we finally worked it out where I
gave thn a security interest on the line at Rushvllle, whitt
worked it out. Everything us fine.
Okay. Do you know a person at INDOT nand Lovon Marshall?
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1 0 Okay. That letter concerns sooe issues about pulling ID SOK
2 rails that they have a security Interest In on the Honey
3 Creek line in Henry County; is that correct?
4 A Correct.
5 Q All right. And that relates to Exhibit Nuaber 4, which Is
6 your loon fro HOT, correct?
7 A Correct.
8 Q All right. INDOT hod o security interest in the assets of
9 the Honey Creek line in Henry County as security for the loon

10 in Exhibit 4; did they not?
11 A Correct.
12 Q All right. And so INDOT found out that you were revving
13 rail froi Honey - froa Henry County and taking it to Rush
14 County.
15 A Right.
16 Q And that was affecting their security Interest in - for the
17 loan, correct?
18 A It-yeah.
19 Q Okay.
20 A Yes.
21 Q So this rail that you pulled UP, this tw-alle rail that you
22 pulled UP, that was done in 2002, wasn't it?

A I think it was.
24 Q Okay. Rather than 2094 as you told K earlier.
25 A Yes.
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A 100.
0 And wJnt is Lovon Marshall's position?
A I do not know. I know she worts there.
Q Okay. All right. And HOS Low Marshall one of the people

you talked with at WOT?
A Yes. 'Cause I have talked to her before.
Q Okay. All right. Did you have any discussions with Lavon

Marshall ofiout abondoment of the Honey Creek line in Henry
County?

A I can't recall.
Q Okay. Do you know o Hike - is it Scnercy (phonetic)?

Skiiey (phonetic)? S-c-i-i-e.
A SkUw (Phonetic).
Q Sclce at INDOT?
A I haven't talked to Mo for a long tia. But M sure I did.
Q Okay. Did you hove any conversations with nla about

abondonent of the Honey Creek line in Henry County?
A I My have, I can't recall what ms said or -
Q Okay. Okay. Do you rentier a conversation, both in

February and August of 2002, where Kite SciK advised you
that it was In your best Interest to abandon the -- get the
abondonent application filed with SIB as soon as possible?

A I can't rentier.
Q Okay. Do you recall telling Hike Sclce that you were

hesitant about filing the abandonKnt application because you
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1 didn't wit to -- you dion-t wont the right of wy to revert
2 to the property owners?
3 A Could hove been. Ittilnkso.
4 0 Okay. Did you hove sooe reservations about filing on
5 atondoraent application because or the reversionary rl#ts of
6 the property owners?
7 A I don't know that I had that. I did -- I do reneiber saying
8 sotethlng about that.
9 0 Okay. Saying something about you dlOrt want to file the

10 abandonient application in 2002 because you were worried
11 about the reversionary rights of the property owners along
12 the line?
13 A tb.
14 0 Okay. What did you - what do you recall saying?
15 A I can't recall now.
16 0 Has that o concern of yours was the reversionary rights of
17 the property owners In the obondonent process?
18 A Hell, It shouldn't have been because I ossuxd that I owned
19 the property.
20 Q Okay. Did you do a title search on the - on the real estate
21 Itself to know whether you owed it or hod o riat of toy?
22 A I don't think I did,
23 Q Okay. Do you know whether you own It or have a right of
24 HOV? You understand what a right of MOV is, first of all

right?
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A On 36, yes.
Q Okay, were there any other crossings on the county roods?
A tto.
Q Okay. Hell, the rail crossed several county roads, didn't

it?
A Yes, it did.
Q Okay. Do we need o tote a break?
A Just a second. No.
0 Okay. Okay. And did llfflOT charge you for rawing the cross

bucks and crossing signals?
A NO.
Q Okay. Mho is Chip wood?
A He was a lanoger that I hod at Morrlstm
Q Okay. And does he still work for Horristown?
A No, he does not.
Q Okay. Nhen did Chip wood leave Horrlstown?
A I think soKtltt around 2000.
0 Did he go work soaeploce else?
A Yes, he did.
Q where did he go to work?
A Sottrferes In Illinois, on the river.
Q The Ohio or the Mississippi?
A Mississippi, I think it was.

24 0 Okay.
25 A Or would it hove been Illinois? Nignt have been Illinois.
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Yes.
Okay. Or transportation easeoent, whatever fancy ten they
hove for It. You understand what that Is, correct?
Yes.
That once you stop using It then it would revert back to the
property owners on the property it crosses?
Yeah. I understand that.
Okay, mere have been a bunch of coses in Indiana about wtot
the rights are, that sort of thing. You understand that?
I think - yes, uh-huh.
Okay. All right. Do you hove an understanding of - of what
the rights ore of the surrounding property owners --
(The witness shakes head fra side to side.)
- on the Honey Creek line In Henry County?
No.
Okay. Did you have a right-of-way contractor In 2002 renove
cross bucks and crossing signals to nke It safer for people
to drive across the - on the roods there?
Idlan'thovethendolt. They did It. IKDOTdidit.
iNDOTdidit?
Yes. They called K and asked K could they rew/e that
because of Hoz Hat traffic on - going throuji there.
Everybody was stopping. School bus was stopping, And we
weren't using the rail.
Okay. That would be on State Road 36, right?
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I'i not sure.
He worked for a grain ooarany?
Yes. Consolidated Groin.
Okay. Did he have a position with the Honey Creek Railroad?
K>, he di<tvt.
Okay.

ffi. BROOKE: YOU Wit to Kit that.
(Exhibit 8 was wrted for identification,
and the following proceedings were hod:)

Let K hand you what's nrted as Exhibit 8 and ask if you can
identify that.

(Exhibit 9 was nrted for Identification,
and the following proceedings were hod:)

Knot's your question?
well, first of all, I wanted to know IT you recognize that
docunent. That was BV first question.
I recognize what it's talking about. But I don't recognize
- rentier looking ot it or anything. It riot refresh ny
Deary as I ga through it.
Sure. Please tote your tlie.

Ht. BROOK: As a latter of fdct, why don-t we go
off the record to give Hr. Ssith an opportunity to take a
look at that docuent. It's several pages so that's no
probler

(Thereupon, after o recess ot 11:28 a.i..
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1 the following proceedings vere hod:)
2 UC HIDES: Nhofs your question?
3 ffi. BRQOtt: Okay, let's go bade on the record.
4 Q ft question: First of all, do you recognize Docunent Nutter
5 -I think Irs 8?
6 A Yes.
7 0 All right. And, for the record what Is Docunent 8?
8 A Docuent 8 Is a list of conditions and -- of the fiushville
9 line for a - to acquire a grant to rehabilitate It.

10 0 Okay. All ntfit. It's basically an Inspection report on --
LL on Inspection by on Independent contractor as to the
12 condition or the Rushvllle line; is that an accurate
13 ossesscent?
14 A I would say It Is, yes.
15 Q Okay. And my is this directed to Hr. Chip Hood if he dlarri
16 have a position with the Honey Creek Railroad?
17 A Hell, like I say, he ws the grain wnager there, And
18 anything cones across the desk, he saw it. And, I Kan, you
19 know, we'renotahugeaipany. we don't have a certain
20 group that sits out there in an office that's for Honey Creel
21 Railroad and another one - you know, it's - our group is
22 aoll, so to speak, you know, in respect to a big
23 corporation. And ve got people doing lulti-task.
24 And It Just - I aeon, he was the grain Knoger
5 there. It core through there and he addressed it.
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Now, what was your question again?
YOU sold that the scope of wrk that ws requested In - on
the Page 2 of Exhibit 7 would have been the scope or wort
that was set forth in Etfiiblt 8.
Uvftii.
And I said even though the scone or work - even though
Exhibit 8 ws created tw years before Exhibit 7, would that
have still been the SOK scope or writ?
No. I don't think It is.
Okay.
I think this was a different thing. This - this, I believe
we were riling for a - a grant to help rehabilitate the
line.
Okay.
And this was about when I nved the - nved the nil without
telling MOT (tout It. And we - then we noved the loan to
Rushvllle line.
Okay. Hell, wot NOT -- in Exhibit 7 what IHJOT Is asking
for, as I read it. It will help us both to see the property
-- in the KantlK, please begin to draw up a scone or work,
including ntertal quantities and dollar values, filch show
the wtertal you plan to love between line segxnts and how
they will be utilized on the tosh County line. See that
sentence?
Uh-Wi.
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Q Okay. The consultant would have addressed It that Chip --
would Chip have been the one that nde the arrangeKnts for
the consultant to do the inspection?

A Not necessarily. He ws the one to talk to. And Mr, Hoods,
he would talk to Be about It. And then 1 would say. Okay, do
It or don-t do it.

Q Okay.
A As stole as that.
0 All right. In Exhibit Nader 7 -

Hi. BROOKE: And I have It right here. So I know
what you were looking for.

ffi. WILSON; Oh.
Q Did you ever draw up Q scope or work for INDOT which showed

the Botertals you planned to nve between the line segaents
- sepents and how they will be utilized on the tosh County
line as set forth in the last paragraph or Exhibit 7?

A I think so.
Q Okay. And would that also be there at Horristom Grain, that

scope or work? 'Cause INDOT didn't have it.
A It-It lay be.
Q Okay. Do you reKiDer mat that scope or work ws?
A Probably pretty wen on Exhibit 8.
Q Okay. Even though Exhibit 8 was done too years before that?

(Thereupon, after a brier Interruption,
the following proceedings were had:)

PAGE 56
56

l
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q Okay. Hy question was: Did you do that? Did you prepare
that for MOT?

A I can't render, we surely would have but I can't reWber.
0 Okay. 'Cause I looked -- INDOT didn't have that. So-s

that's why I ws asking you if you hod it.
HR. HILSQN: John, let's go off the record for a

•inute.
Nt. BROOKE: Okay.
(Thereupon, after on off-tne-record discussion, •
the following proceedings were hod:)

Kt. BROOKE: Let's go bock and record. He-lljust
talk about that so that we have a clear record.

The scope or work that's referenced in Exhibit
NuDber 7 lay exist in the supplewital loon docuents to
MOT that are doted Seoteater 22nd 2002, the scope or work,
the quantities being nved. And I dart think I brought
those - that suppleaentol loan dociDent with K.

Hr.Wlsontmnks it Bay have been in that. I
don't recall seeing it. But there have been on awful a lot
or paper in this so It's entirely possible that I overlooked
it.

ffi. WLSOH: I think It's Attactnent A to the
Suppleaental Loan Agreetent deter 1.

ffi, BROOKE: If you C01 Just --
ffi. WILSON: is that what you1 re looking for?
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57
ffi, BROOKE: on, otay. Yeah, okay. Now I see

this. But I didn't know exactly flat it - It ws all lessed
ID In line.

HR. WILSON: Yeah. Hell, it MS a little aessed up
in line as veil.

HI. BROOKE:
what attach --

ffi. WILSON;

KR. BROOKE:

Yeah. 'Cause I didn't know tore --

- which attachrent it core to.
RIOT, yeah.

Okay. For the purpose of the record then, this
Attacroent A shows 1,880 six-inch by eight-Inch by elght-fool
six-inch cross ties, four railroad rails, relay rail,
100-pound PS rail, sixteen pairs of tars, relay bars,
100-pound PS bars, 300 net tons of railroad ballast, and all
other rail nterlals and equipment used for rehabilitation
ftr the Honey Creek line In Rushvllle. These are tronsftrra
- originally installed on Sulphur Springs line and are now
Doved and reinstalled on the Rush Canty line.

Otay. All rttfrt. So Me have an identification of
what was taken - at least what that list ws froi Sulphur
Springs to Rushviiie, correct?

m. WILSON: Yean. Tnot looks like it.
Alttouft--

HR. BROOKE: It doesn't talk about the rails
though.
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line MOS in the worst condition. I km* It was in the worst
condition.
Okoy. I Mont to go back. And I Beant to ask this question
earlier and I apologize. He'll go bad to the revenues. The
revenues being reported, this is the C5 a cor, Mly loaded
grain that is - either Norfolk Southern or CSX is paying
you, correct? That's what they're --
Yes.
Or ore there other sources of revenue --
NO.
-- besides that for Honey Creek?
No.
Okoy. CSX pay ~

HR. BROOKE: I'D sorry.
HR. HILSON; Let-S be clear. Bo you get $35 a car

froa CSX or Just - did you Just get It froa MS? I lean, yen
could hove had different rate relationships.

THE WITNESS: Yes. I got it froi both of then ftr
a Mile.

m. WILSON; Okoy.
H WITNESS; They-
ffi. WILSON: But Ifs not o case - the rolnt M

trying -- tie point I'i noting is you can't take $35 o cor
24 and divide it Into the revenues and cooe UP with carloads or
25 soKthing like that,
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ffi. HILSON: Hell, it only -- It only shows four

railroad rails, relay roils. So that doesn't sound like
enough rail to K. Does it to you. Bill?

TfcHlllCSS: No. I don't knowwhat that would
have been about.
Would that have been in addition to what you'd already
reooved and replaced down there? 1 think that-s what the
letter was calling for.
Sixteen pair of bars.

Ml. WILSON: That's not rail.
TKHITNESS: No. That's not rail. I don't know

what that is.
HR, WILSON: Well, wll have to - that Bay not

answer the question adequately.
Hi. BROOKE: Okay. All right. Okay. Well, we

hove the record or Nhat - now I know what that ottachBent is
so - and I know where it goes to. Okay, good,
Let's go to Exhibit Nrter 8.
Okay.
That was for a grant for the tosnvllle line. Did you also
•ake a grant for the Henry County line, sane grant to
rehabilitate that?
I don-t think so.
Okoy. And is there a reason why not?
Because be hard to get two grants. And I think the Ushvillc
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THE WITNESS: That'S right. Yes.
HR. BROOKE: All right. Hell, that's rfv I MOS -

ilsunderstood then.
was there a different rate for CSX or different - was there
a different rate for CSX first?
No. They were both $35.
Okay. Here there different rotes at different tlies of the
year?
I don't think so.
Okoy. All right.
They both finally discontinued that though.
Okay. When did they discontinue ttwt?
Oh, shoot. I don't know. Seeis like forever.
Okoy. Let K ask you this question then: Here there other
sources of revenue for the Honey Creek Railroad besides these
rollcars to the railroads?
No.
Okoy. So If you- re reporting $8t,000 in transportation
revenue In the fourth quarter of 2005, then they would have
been doing -- at least CSX and Norfolk Southern would have
been paying Honey Creek at least in 2005, correct?
No.
Okoy. Then what would have been the source of transportotior
revenue In 2000 - fourth quarter of 2005?
tbrrlstown Grain pays Honey Creek Railroad just to keep ttn
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1 afloat,
2 Q Okay. All right.
3 A Unfomrately.
4 Q So soKtlie In - at soKtlie then Honey Creek started
5 billing to Morristown Groin for the rancors?
6 A Yes, He have to have sote Mney to keep that line going,
7 Q Okay. And what's that loney then used for?
8 A Fuel.
9 0 For the locomotive?

LO A Yean, for the loconotlve. Labor, nlntenance for the engine,
u ties, spikes, ballasts.
12 0 Okay. Does the Rushvllle line operate two locontlves now?
13 A No. He have one locovtive at Morrlstom and one at
LI Rusnville.
15 Q Okay. All ritfit, So the locontlve that you hod for Sulprur
16 Springs you noved to torrlstown?
17 A ftrrlstown, yes.
18 Q Okay. All right. Do you own that rail line there at
19 Horrlstown too?
20 A I own all the spurs. There's ninety oars of spur in there.
21 See, we-re on the - we're directly on the CSX at that point
22 0 OX ot florristown?
23 A Yes.
24 0 Okay.
25 A But we use that engine for switching on our -- on our inner

PAGE 63

Okay.
63

ID
U
12
13
14
15
16
17
18
19
ZO
a
22
Z3

I'l not positive about that but I think they wre, I rtxvt
know why they wouldn't have been.
Okay. Okay. So the transportation revenue then for the
Honey Creek Railroad at SDK point would have just been paid
by MorristOHi to cover the ewenses?
Correct.
Okay. All right. But there wouldn't have been av revenue
lor the Sulphur Springs line after the elevator collapsed,
rignt?
No. That's correct.
Okay. Okay. New, you started - on the Honey Creek line you
started the ofiandoraent process In 2004; did you not?

ffi. WILSON: I con stipulate that that's the cose.
m. BROOKE: Okay. All right. I Just wnt to nta

sure. All right.
And you - you'd already told K you'd hod sooe discussions
with INDOT in 2002 (tout abondoraent. And con you tell K
the reason for the delay between 2002 and 2004 when you
actually started the ofcandornent process?
I have no idea why.
Did you ever Hte on Inspection of the - the line in Henry
County end find out that sooe of the lines hod been -- soae
or the rolls hod been paved over at different road crossings'

25 A NO.
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1 side.
2 Q Okay. So you have SOK side rails there for the elevator to
3 load the grain cars?
4 A Yes,
5 0 Okay. And your engine Is used to nove those around?
6 A Yes.
7 Q Okay. And so Horrlstown Grain in Rusnville and In Horrlstom
8 pays to Honey Creek now for the roll operations?
9 A Yes.

10 Q Okay. All right. And now I guess that leads K bock to iv
U question which I started a while ago MS: men did they stop
12 paying you $35 a car?
13 A I think it was southing around 2000 on Rusnville. And
14 course - of course the elevator collapsed In Sulphur Springs
15 in latter part of 1999. So it hod to hove been at least that
16 tar back for -- -cause we wouldn't have run any cars after
17 the collapse of the elevator.
18 Q But Mere they paying you, before the elevator collapsed, $35
19 a car?
20 A I think they were, yes.

Q Okay. Okay. So the Henry County line stopped when the
22 elevator collapsed, but there - at least they were still
25 paying you, uo until that tine for the Henry County line, 13!
24 a car?
25 A I think they were.
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Q Okay. All right. First of oil, I wnt to hand you Exhibit
Nuber 9 and ask If you con Identity that docuient?

A Wars your question?
Q Hell, first of olL con you tell K what that doaient is?

mot Is Exhibit filter 9?
A No.
Q Okay. It's entitled a Shortllne Marketing Prattle on the

Honey Creek Railroad. Looks lite It care fn* - Mr. Hilson
sent it to us.

HI. HILSON: Yeah.
0 COK frw Norfolk Southern's records.
A I don-t reaetier seeing it as far as that goes.
Q Okay. That's not a record that existed in your files?

m. WILSON: No, it was not.
Hi. BROOKE: Okay, Did it COK froi Norfolk

Southern.
Nt. HlLSON: Yes, it did cue froi Norfolk

Southern.
Hi. BROOKE: Okay. Do they hove other records?

Because they won't respond to us.
Ht. HILSON: I don't km This •-1 asked -1

asked ay contacts there if they had any docuBentntlon. And
he said. Probably not. And he sent out an e-wll Internally,
and this is mat COK bock. And so that's - he said that is
probably oil they have. So --

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.



WILLIAM E. SMITH (02/12/07) HONEY CREEK RAILROAD, INC. PETITION FOR DECLATORY JUDGMENT
SHEET 17 PAGE 65

ffi. BROOKE; Okay.
2 Nt, HILSON: That wouldn't surprise K given the
3 length or tice. They purge their riles on o pretty regular
4 basis fra what I understand.
5 HR. BROOKE: Hell, we sent a request to thei, And
6 they - got a rather terse letter bock froa whoever it is at
7 Norfolk Southern saying that they're not going to give us any

intonation. So -
9 ffi. HILSON: Hell, you hove to file o notion to

10 compel with the Board then, Fortunately loybe this
11 forestalls that.
12 MR, BROOKE: Hell, M Just curious as to - all or
13 a sudden out of the goodness of their heart they core up with
14 intonation. So you have better contacts, I guess, than we
15 did,
16 Hi. HILSON: Hell, I have SDK people that I've
17 dealt with down there on previous occasions.
18 (Exhibits 10 through 21 Mere urked for
19 identification, and after a brief recess at
20 11:16 O.R., the following proceedings were hod;)
a Q Let K hand you a series of photographs, photocopies of
22 photographs, actually, larked Exhibits 10 through --
23 THE COURT REPORTER; Twenty-One.
24 0 --21. !•• going to ask you about each one of those. First
25 of all. Exhibit 10. Do you reawiize that?
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future purposes.
ffi. BOOK: Right, absolutely. And Icy--1

will -- that's - that's o good question.
ffi. HILSON: You can follow UP witti questions on

that type of thing but -
MR, BROOK; Yeah, There Is a -- and I'll do that

right now.
There is a caption. And does that caption accurately reflect
wnot'S in the photograph?
No, it doesn't.
Okay. Where did those roils cose froo?
They cc*e froi Just test of the - what I call, I guess, west
of the -- beyond the elevator.
Okay. That's the extra rails tint vie talked about earlier
that you hod taken up that were beyond the elevator?
Yep. Yep. And those spikes vas fra down that direction
also.
Okay. All right,
Those spikes have been there lor a good while.
Okay. Let's go to 11. All right? Do you recognize that
photo?
Yes.
Okay. And for the wrroses of the record, what is that
photo?
That is SDK of the load-out smuts that used to go to the -
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Yes.
Okay, And do you recognize that as rails that are piled UP
at the elevator there in Sulfur Springs?
Yes.
Okay. Do you know if those rails are still there?
Yes, they are.
Okay. Okay- Let's go to Exhibit Mnber 11.

MR. HILSON: Just - Just G llrtlte.
HR. BROOKE: WOPS.
ffi. HILSON: There's a caption on this exhibit

that's handHrttten that says. Rail and spites piled by old
•ill Dost likely reaoved frc* rood in front of illl.

ffl. BROOKE: That's oy honowrltlng or By office «
HR. WILSON: is that part of the exhibit or -

or-
ffi. BROOKE: No. we're Just talking about the

photograph,
ffi. HILSON: Okay, fine.
Ht. BROOKE: All right,
W. HILSON:
W. BROOKE:

Just-

- with that specification.
Okay,

if. HILSON: Idon'tHonttoilscharacterlze
thls-

Ht. BROOKE: Sure.
ffi. HILSON: - in the record for future -- for

— PAGE 68
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1 to the rail.
2 Q Okay. All right. And is that looking - there's a caption
3 that says. Looking north fra Highway 36. would that caption
4 be accurate? More or less north?
5 A If you-re north looking at It, at this?
6 Q Yes.
7 A Yes.
8 Q Okay. And there are no rails in front of the - that are
9 depicted in that photographs, are there?

10 A There's-yes. There's one or two down there.
11 Q Okay.
12 A Down in here (Indicating).
13 Q Okay. Hould you circle where the rails are for K, please.
14 A Witness coDlies). Down in this way here.
15 Q Okay. Are they rails that are in the ground or -
16 A They're there.
17 Q Tneyre there? Okay. Any roils south of that?
18 A Yes,
19 Q Talking about in this area here.
20 A That's south?
21 Q Yes,
22 A I call that north.
23 Q well, this is north. If you're here - this is Highway 36
24 looking north. So this would be south, right?
25 A I don't never see it that way. But, like I say, I get tumec
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8 0
9 A

10 Q
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arum. IneedacoarassNtenl'iupthere--
Otay.
- -cause whenever I think I'i going -- n going north on 3,
1 go to Houit Smlt and I COK tock and look bock, It still
looks north Be,
Okay. Let's talk about at the bottoi of the picture then.
Okay.
Any rails towards the bottoa of the picture?
I don't see any.
Okay. Allriflt.

(Thereupon, after an off-the-record discussion,
the following proceedings Here hod:)

NR. BROOKE: I think these were taken In 2005.
Do you metier rawing rails in front of the elevator there
In Sulphur Springs?
veah. we did soae of it there, yes.
Okay. And do you know ton that ms?
I'd say probably two or three years ago.
okay. Before you started the otxndornent process -- the
paperwork with tne STB?
Hell, I couldn't tell you that.
Okay. All right, lefs go to Exhibit 12. All right. Do
you recognize that photograph?
Yes.
Okay. Etfiiblt 12 has a caption also. Looking south froi

whatever you soy.
Okay. Okay. Go to 14.

MR. HILSQN: Just a rent. Okay.
MR. BROOKE: Okay.

Nuaberl4. Do you recognize that?
No.
Okay.
It says here something about 200 West. It says first of oil
south, then it says north. So nybe I wrote that.
Night hove been. Looking north fra County Road 200 Nest,
this is the general condition of the entire right of wy.
Now, HB con take out the second sentence. But to you
recognize-
Can you show K --
-the rail fra 200 West?
Do you have a lap to snow K where 200 Nest is?

ffi. WILSON: Can I - can I cross this second -
W. BROOKE: Sure. That-s fine.

If I'i not ilstaken, I think - let-s see. This Is 200 Hest
right here.
!•• assulng Ifs - it's a right of way.
Nell, that was - yeah, that's the photograph. Hist be a
better tiie of year to take those but --
Uh-huh. Okay. How tore are you saying it is?
I think ifs right here. -Cause west roods would run north
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Highway 30 -- fra Highway 36, State Highway Departrent
resoved rails and paved over right of way. is that an
accurate --

A Yes.
Q -depiction?
A Yes.
Q And that's the crossing that we were talking about earlier

that the INDOT reooved -
A Uh-huh.
Q - on State Road 36?
A Uh-nufi.
Q Okay. But you don-t recall exactly rten that MS?
A No, I don-t. They should hove a copy of that -
Q Okay.
A -• record of that.
0 All right. Let's go to exhibit or Nurter 13.
A Okay.
Q All right. Do you recognize tnot?
A Ifs just about like 12.
Q Okay. And the caption Is, Looking south fra - froa 36.

That wuld be accurate, correct? It's the sax depiction as
12.

A So you-re saying if you-re standing on the elevator side of
the road you1re looking south?

0 Yes.

i:
2
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and south.
Okay. So if you1 re going bock toward Mount Sunlt out of
Sulphur Springs, valid it be the very first driveway or --
First county road?
First county road. I'd have to see It.
Otoy. Hell, let's go to the next one then. This Is Etfiidlt
Nutter 15. The caption is. Looking south froi County
Rood 200 Nest, County Highway paved over right of HOY rolls.
Do you see where the roadway Is in that county rood?
Uh-huh.
(tight here (indicating)?
Yep.
All right. And that Mould be on the so* county rood County
(toad 200 west Mere the highway - where the road - there
aren't any rails In the road that you can see. Look like
they've been paved over. Do you recall that?
NO.
Okay. Have you driven out there and seen where the county
road ny have been paved over the rolls?
rw been out through there, but I haven't mid any attention
to that.
Okay. All right. Let's go to 16 then. Looking north,
County Road 400 North, County Hlgtooy Departwit paved over
this crossing, 400 North Mould be right here (indicating).
Okay. Do you recognize that?
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1 A NO.
2 Q Okay. You haven't seen the roads paved over the rails?
3 A No.
4 Q Okay. Let's go to 17. Looking north on County Rood
5 125 Nest, Highway -- Highway DeparHent paved over rails.
6 That would be this one right here (indicating). Do you
7 recognize that?
8 A No.
9 0 Okay. You don't know if they've paved over there on

10 125 west?
11 A No. No, I do not.
12 Q Okay. Exhibit 18. Another view of right of way looking
13 north, County Road IS West. You don't recognize that,
14 correct?
15 A Yes, I do.
16 0 That gonna1 be right here on Exhibit -
17 A Yes, I do.
18 Q \ou-
19 A This one (indicating).
2D Q This one?
21 A This one? No, I do not I recognize that.
22 Q Okay.
B A I recognize this (Indicating).
24 Q Okay. All right. Ettlblt 19. This section runs along 300
25 north. The trade evidently continued to the Norfolk Southen

PAGE 75

1 A Okay.
2 Q Do you recognize 21?
3 A Yes. That's State Road 3 overpass.
4 Q Okay. And that's where rails were also revved, correct?
5 A Right.
6 Q That's port of that two Hies that you took to Rushvllle?
7 A Correct.
8 Q All right. Okay. All right,
9 Going bock to the revenues, do you have an idea or

10 now wen each the Rushvllle ana the -- ond the Sulphur
11 Springs line contributed to the overall revenue or Honey
12 Creek Railroad?
13 A Rushvliie is a lot larger elevator than Sulphur Springs.

They're on two separate - the NS that -- we loaded fifty cai
15 trains UP there, fifty cars at a tine. And on the Rusnvllle
16 line we load sixty-rive cars at a tlae. It's called unit
17 trains.
18 0 Okay. So would Rushvllle - I know that there was a -
19 Rusnvllle was about - nre than twice as big as Sulphur
20 Springs in size or quantity.
21 A About two-and-a-holf tites, yes.
22 Q Two-and-o-hoir tins. So would that be a fair percentage or
23 therevenue?

A Yes.
Q tashville would be about two-and-o-half tlies what Sulphur
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win line for rail car interchange. The rail was pulled UP
by -- and then there's a question nart - by the Norfolk
Southern track crew or another rail cavony.

Okay. Do you recognize - you do recognize what's
contained In Exhibit 19, correct?

A Yes.
0 And this would have been the rail that you pulled up and took

to Rushvliie, correct?
A Ttnfs correct.
Q So It wasn't pulled up by Norfolk Southern crew, was It?
A No.
Q Okay. That would be down here towards the tenlnus or end or

the line, correct (Indicating)?
A Uh-huh.
0 All right. Ettilblt Nuter 20, do you recognize that?
A NO,
Q Do you know what it is •- what it depicts?
A No.
Q Does It look like railroad ties piled UP?
A Yean, it does.
Q Okay. You don't knowir you nave a pile of railroad ties

along there where the track one UP?
A I don't know mere you're talking about. I don't recognize

that pile or ties.
Q Okay. All right. Let's go to 21.

PAGE 76

1 Springs was?
2 A Yes.
3 Q Okay. So two thirds, one third?
4 A Yes. Night have been three fourths, one fourth.
5 Q Three fourths, one fourth would be tHo-ond-o-tair tlies,
6 A 'Cause w had fifty cars versus--
7 Q Okay. Okay. I have sue questions here based on the - the
8 Responses to Requests for Production or Doaients Nutter 6.
9 Request Miter 4 -

ID ffi.HILSON: Hoops. Sorry.
11 Q -- asks fbr - get it out here. Produce all (benefits
12 discussing or referring to the otmdaraent or the Honey Creek
13 line including, without liiltntion, consequences or
14 abandoraent for the property rights or land owners (tutting
15 or underlying the Honey Creek line. Do you hove any
16 docuxnts? -Cause none were produced.
17 A Say that again, please, mat -
18 Q ri sorry?
19 A Hhat ore you asking for now?
20 Q I want to know ir there are any docments discussing or
21 referring to the abandoraent or the Honey Creek line
22 concerning the consequences for abandonent or tie property
23 rights or land owners abutting or underlying the Henry County
24 line. And you objected on the basis it was tablguous and
25 vague, nay get into the attorney/client privilege.
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1 But there HOS only - see all STB decisions and
2 dxmdoment docket, the Indiana statutes relating -1 want
3 to know if you nave any doanents thaselves.
it A No. I don't have any.
5 Q Hove you done any title work on that?
6 A ho.
7 0 Have you asked for any title opinions?
8 A ND. Hot that I know or.
9 Q Okay. Any - any research done by any person to detenlne

10 what the rights or the adjoining or abutting property outers
11 are?
12 A *o they are?
13 0 No. As to what their rights are. Hhen you abandon this
14 property/ do you know what their rltfts are?
15 A I don't knew that they have any rights.
16 Q Okay.
17 A Or either way, I don't know, we talked about that earlier.
18 Q Rltfit. I wont to know if there are any docuaents that
19 support that.
20 A I don't have any.
a Q Okay. 'Cause there's other doanents out there that Indiam
22 that you believe that they have a reversionary right, in
23 essence that the land reverts to then once you abandon it.
24 A I believe that?
25 Q Yes.
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Nt. BROOKE: Yes.
ffi. WILSON: - then you can go ahead and answer

the question, if you can, as to any other title reports o
you know, that type of thing.

DC WITNESS: I don't knw of any.
ffi. BROOKE: Okay.

And I guess then ay next question Is - and I don't Know what
-I don't know what they are. I don't want knw what tney
ore, but are there doaoents which would be covered by the
attorney/client privilege which exist?
I don't know that either.
Okay, All ritft. Okay, (tuber 5 -- response Kcber 5, the
question was: Please produce all doaoents discussing or
referring to your decision to rile for de Jure atxnaonent
pursuant - or abandornent authority for the NCR line when
you filed for authority in all doaaents and discussing or
referring to the decision to not file for de jure abondonoen
authority prior to that tlae. And your objection is that tfe
docuaents. If any they exist, are covered by attorney/client
privilege.

I wont to know If there are any doaiBits, first 01
all, that are not covered by the attorney/client privilege.
I have no idea.
Okay. Do you have any docuents at all that you discussed
with anybody, other than your attorney, about the decision to
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A No, I don't.
Q You don-t believe that?
A No.
Q You believe that you own the land free -- fee stole

absolute? You knw what that leans? I MOD, that's a legal
ten so-

A Yeah.
Q You own the land outright?

MR. HILSON: M going to object at this point.
These are legal conclusions that My Involve attorney/client
privilege. But I think our objection is stated here. If you
disagree with this, you have a procedural availability to go
to the SIB, state "your reasons why this is an inadequate
answer and ask thea to issue a ntlon to cowel.

ffi. BROOKE: Hell, M trying to find out, first of
all, If there are any docuKnts that haven't been produced.
Because we've already - Day have Indicated that there have
been docuents that haven't been produced that you're going
to Mke o good-faith effort and go back and look and see,
particularly the nlntenance records, And I'l trying to fine
out if there ore any docuents that exist other than - at
this point other than what are classified os attorney/client
privilege.

ffi, WILSON: if you're excluding attorney/client
privilege docuents -
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file Qbondoraent?
No, I don't hove. I don't have a file on anything like that.
Okay. All your discussions with abanaonoent then would hove
been done with your attorney?
n--1 don't know. I can't reKBder any other things.
Okay. Hell, tell R about the decision then to file for
abandoment. HOW did that take place? Do you understand the
question?
I understand the question. l-i trying to reoener -
Okay.
!'• trying to rerctter --

- what took place.
Okay. I Just wanted - I Just wanted to know If you
understood the question so - how did that whole process
start? Hint - what did you do? Hot - Hfio did you talk
to, that sort of stuff?
lan'treietteronynBesoranythlrigabQutlt. Til tell
you, this isn't all I got to do In iy everyday Job - Job
description, I Man, this is the least of liportance to ae.
Okay. Hny did you start the process ftr (tandorient?
I don-t raetter. I don't--1 don-t have any idea Hhy. I
neon, I know there's a reason. But I don't know when I
started it or if I started It or how I started it.
Okay.
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SMietody told K I reeded to or what, Idon-tknw. I can't
- that's old business to Be.
Do you know why you would have started it in 2004 rather than
late 1999 when the elevator collapsed?
I was probably busy cleaning up the elevator, I'd soy.
Okay. Ml right. But that dian-t take you four years or so,
did it?
well, the elevator's still UP there too, and I haven't done
anything with It. I Kan, you know, like I say, that's -
I've got lore Important things to do than Just worry about
that elevator sitting UP there, it don't bother re any at
all that It's sitting there.
Okay.
Aid the rail hadn't been a concern either until lately so -
Okay. What had nde the roll a concern lately?
whenever soiebody stole a ille of It.
Okay.
So it nde it kind of a concern. I thought it was secure on
•y property and - and found out It wasn't.
Okay. Hell, I want to know why - what was the process for
why the abandoment started in 2004 before this alleged
theft?
I don't know.
Okay. How did you find out about this alleged theft?
A nelgtoor there called K ond told Be it was happening.

1 Q
2 A
3 Q
4 A
5 Q
6 A
7 Q
8
9

10 A
11 Q
12 A
13 Q
L4 A
15
16 0
17 A
L8 0
19
20
21
22 A
23 0

A
25 Q

-to his house?
It goes right behind his house.
Okay. The track goes behind his house?
Yes.
Okay.
He's kind of wedged in there between 36 ond the railroad.
Okay. Okay. But you can't -you cart think of what caused
you or unat processes you did to stort the process for
aoandonent then?
NO.
You don't know why you started the process for atendoraent?
No.
Do you use e-nli?
Not a whole a lot. I neon, we do at the elevator. But I
don't personally.
Okay.
IV wife does.
Okay, what - did you check -- when you ude this response
were the e-nll records checked? Mhen you responded for the
Honey Creek Railroad here in these Requests for Production o
Doaients, did you check the e-nll?
No, I didn't.
Okay. Mho would have done that?
I don't know.
Okgy. MO - who gathered UP these records that K have or
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Okay. Do you know which neighbor It was?
I don-t know his nare. I know where he lives.
Okay, where does he live?
first - the first driveway that goes back toward Hount
Suait just right out of Sulphur Springs to your right. And
then there's a lane goes there and over the track. And I
understand that RoDerts owns property back there.

But, anyway, this house is Just laedlately off or
56. it's an old stucco house.
Look at Exhibit 3. It's a house off of 36 -
Yes.
- towards Hount Suit?
fes.
Okay. And it's the first one past Sulphur Springs?
Yes. it would be, I think, the lost one that goes out this
toy (indicating).
Okay. To the - to the north then? This is north.
Okay. It goes back toward flaunt Sunlt.
Otoy.
Be right In here soaewneres.
All right. On the south side of 36. You-ve got to go over
the - you-ve got to --
Yfep.
- go back a lane over the railroad track to --
Yeah.

PAGE 84

1 these scant cnount of records that we have here?
2 A I don't know. Scaebodyat the office at toshvllle I'd say or
3 teatan.
4 Q Okoy. Request Nutter 6 asks for -- produce all docuKnts
5 constituting, discussing or referring to caauiications with
6 Indiana Department of Transportation. And I don't think that
7 you produced anything in that. Do you not have records of
8 cocuilcation with INDOT about the Honey Creek Railroad?
9 A I don-t know. M not in charge of that file. I don't

ID know. I haven't looted at It, If there Is any.
11 0 Okoy.
12 nt. BROOKE: well, we'd like the SOR request that
13 the extinction of the records for the - there's got to be
14 sooe correspondence with INDOT, I would venture to guess.
15 But-
16 Ht. WILSON: Hoyte not ot this tiie. He'll see.
17 HEWWSS: KM* not.
18 Q On Nutter 13 we requested all docuents discussing, referring
19 or relating to the existence of or the eliilnatlon of any ond
20 all connections between Honey Creek Railroad line and
21 Interstate Rail Svstei, which I guess would be Norfolk
22 Southern. And you said there ore no records to that.
23 There's no conunlcatlon other than what was produced --
24 ffi. WILSON: Froi Norfolk Southern.
25 Q - fron Norfolk southern. You don't hove ony records as far
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as you too*?
As for as I know,
Okay.

ffi. BROOKE: I guess we would lite to know --
exnlratlonof thataswell,
Here there arv ever any ~ ever any accidents on the Sulphur
Springs line?
Seess like there vnssoietxxly out I can't--for sure. I
know there ws one on Rush -- Rushvllle line. I can't say.
Okay. If there would hove teen an accident, would that have
been reported to soMbody?
M sure It would have been.
Mho would It have been reported to?
Probably the Sheriff's Deportoent, I would say, or sceetody
lite that.
Okay. What about - does IHOT require reports of accidents'
1 have no idea.
Okay. Nno at Honey Creek would know that? Haybeldon't
have the right person here to answer sore of these questions
tor the Honey Creek Railroad,
mybe you don't.
Hell, that's what M trying -- trying to find out.

I guess iy question then is: Mho at Honey Creek
would ~ ny hove the answer to soee of these questions?
I don-t know if anybody does or not.
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A Yep.
87

Did you have any connection ogreenents with Norfolk Southern
for this line?
What do you nan connections or agreewits?
Hell, agreements that allowed you to connect or wt cars on
the Norfolk Southern, I guess.
Hell, they - they -- they core onto our lire; w didn't go
onto theirs. They don't allow anybody onto theirs.
Okay. Did you have a connection agreement with ftrfolk
Southern for your line?
I'n sure we did hove. But I don-t know - I don't know Nhat
It consisted of or where It's at.
Okay,

ffi. HILSON: inot would be part of the records
we-ll be looking for.

tit. BROOKE: Okay,

nt. HILSON: Let oe - let K go offer the record
here.

(Thereupon, after an off-the-record discussion
the following proceedings were hod:)

Other than the loon fra INDOT, did Honey Creek borrow nney
free anybody else for operations. Ml/iterance, purchase of
this rail line In - in Sulfur Springs?
No.

Do you have any business plans relating to the Sulphu

PAGE 86

Q Okay. Mould Linda Starrett know SOK of these?
2 A She light; I don-t know.
3 Q Okay.
4 A She's got any paperwork. She-s - she's Just recovering froi
5 cancer. She's had six treatKnts of chen.
6 0 I know. That was part of the reason why SOK of these were
7 delayed.
8 A Has it?
9 Q Yep. SQKDody in your office had - was undergoing cancer

10 treatient. Solpresue-
U A It's her. She-s the one that's in charge of it.
12 Q Okay.
13 A Doing all the accounting for It.
14 Q Okay. After Chip Hood who were the grain wagers?
15 A let K think. Howard Anderson. He since went to Heinz
16 Ketchup UP east, And John Rogers. He's in northwest low,
17 Thot-s it.
18 Q Oh, Mho's the current one?
19 A Russ Hinstw.
20 0 Okay. Did Kr. Hood leave to get a better Job?
21 A They always think so.
22 Q Okay.
23 A He's called wonting to one bock, but he thought tie hod a
24 better.
25 Q I understand that. The gross Is always greener?

PAGE 88

1 Springs line?
2 A No.
3 Q And going to Exhibit Mober 5, Interrogatory Nmber 8.
4 ffi. BROOKE: And I put that in front of the
5 witness.
6 MR. HILSON: Oh, I thought you were referring to
7 one here earlier.
8 Hi. BROOKE: No. I handed it -
9 Q You say the switch was rawed by Norfolk Southern?

10 A Yes.
11 Q All right. Here there any other switches on this line
12 besides that one?
13 A In -- in what respect? To go where?
14 0 well, to go anywhere.
15 A Yes.
16 0 Okay. Hhere were the other switches?
17 A There ws -- one was in this part of the - the rail that got
18 token up.
19 0 Okay.
20 A I Bean, in the -- Hr. Roberts took it up.
21 0 Okay, where was the switch? where did it go to?
22 A It was a ~ it was a runaround track. There was SOK double
23 track In there. And it was a nutter ten, 140-pound switch
24 which had Just been reworked. He had rebuilt It,
25 reconstructed.
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1 Q ttien ws thot reconstructed?
2 A Just prior to whenever I acquired It froa Conrall.
3 Q Bo you have any docuents to evidence that, to show that?
4 A Outside of the--the switch Itself, you con tell It's Just
5 been reworked,
6 Q Hell, I aeon, do you have any docuents showing that the
7 switch, first of all, existed?
8 A Yes.
9 Q Okay. Hhat docuaents -
10 A I don't hove docuents - veil, yes, I do hove too. It-s on
11 thews, it should be.
12 Hi. HILSON: I don't see It on those.
13 THEHITTESS: I don't see iton those. But It's or
W the tops.
15 Q Milch KPS wuld It be on?
16 Hi. HILSON: Is this *ot you- re thinking of? Is
17 this the lops you're thinking of?
IS HEHITKSS: Yep.
19 Nt. HILSON: On the deed?
20 IHEHTTffiSS: I think SO.
a Nt. HILSON: You light wont to take o look ot that
22 and see if you can pick that out.
23 Assue that's Just the beginning. This would be
24 down in New Castle, out the line. Here's - looks to ce ilk
5 there's double track through there (indicating).
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1 that runs adjacent to the Kin track down here (Indicating).
2 TKWTICSS: Urilfl. Uh-hUh.
3 Ht. HILSON: Dow along tJiraah here (Indicating)
if to -- It looks like a point dowi here, although it's
5 difficult to see. But that would suggest two switches
6 connecting that site.
7 TIE WITNESS: Yeoti. There's one on each end.
8 Ht. HILSON: One on each end.
9 M WITNESS: Uh-huh.

10 Hi. HILSON: These ore volution nps that were
U attached to tie deed fra Conrall to Honey Creek Railroad.
12 Nt. BROOKE: Okay.
13 Nt. HILSON: Bo you have copies of these?

Nt. BROOKE: l-ve seen those.
15 Nt. WILSON: Okay. I KM, Oils Isn't southing H
16 didn't give you, is It? I sent thei all to -
17 Nt. BROOKE: Kathleen.
18 Nl. HILSON: No. I sent Ha all to Bill Siith
19 (sic). They COK out of iy Conrall records or tte records
20 that I --

Ht. BROOKE: Hell, then I didn't--
22 Ht. HILSON: But I sent then oil to Bill. AndBll
23 should have forwnfed thei to you, I assue you received
24 men.
25 Ht. BROOKE: I think we got ours froo --
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1K1OESS: Ul-huh.

Hi. HILSON: ihough it's hard to -
HE HITNESS: Otay. Going down to Sulphur Springs

toward - toward Haunt Sunit.
Ht. HILSON: Hount SUBlt Is east. Here's Sulfur

- is this Sulphur Springs here (Indicating)?
TKHITKSS: UMUl.
Ht. BROOKE: Yip.
TIC WITNESS: That's K.
Ht. HILSON: Okay. And then this wuld be

continuing test beyond Sulphur Springs.
Ht. BROOKE: Up here.
Ht. HILSON: Yeah. Out to the end of the line here

(indicating).
TKHITNESS: That's the wrong way. He need to go

back - go back toward state Rood 3.
Ht. HILSON: Yerfi, Here we are. Here's Sulphur

Springs.
TKHITKSS: Ul-Ml.
Ht. HILSON: And then as you COK dom Into here,

there's the Sulphur Springs station (Indicating).
TIE WITNESS: Ifl-tUl,
Hi. HILSON: Looks lite a PS, point of switch.
TKHITKSS: UTl-Wl,
Ht. HILSON: Then It seen to K there's a siting
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Nl. HILSON: You ny have gotten yours out of the
courthouse nybe.

Nt. BROOKE: He got thei fra sose other place
other than - we didn't -- these records that you have right
here. Response for Request of Production of Doaients, these
are the docu - these ore the records we got. Trot's all Me
got.

ffi. WILSON: Okay. Hell, I an check trtth Bill and
•ate sure that these were passed on to you. But I asstoe
they were.

Okay. All right. No, they weren't.
They weren-t?
They weren't.

Nt. BROOKE:
Nt. HILSON:
Nt. BROOKE:
Nt. HILSON:
Nt. BROOKE:

before.
Ht. HILSON:
Ht. BROOKE:

rve seen that - seen the deed

veah.
I don-t know that I've seen ttose

that you Just shewed. I-ve seen the deed froo Conrall.
Kt. HILSON; They should nove been attached to tte

Conroll deed.
MR. BROOKE: Okay. I - Out wedlon'tget the deet

froiMr. Keaton.
ffi. HILSON:
ffi. BROOKE:

Okay.
we got it froi a different source. I

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.



WILLIAM E. SMITH (02/12/07) HONEY CREEK RAILROAD. INC. PETITION FOR DECLATORY JUDQMEKT
SHEET 24 PAGE 93

1
2
3
4
5
6
7
8
9
ID
11
12
13
14
15
16
L7
18
19
20
a
22
S
24
25

got it mi the courthouse, I think, Or Kathleen got It in
Washington, B.C. One of tte t» places; I don't know.

ffi. WILSON: Okay. They would -1 could -- well,
wll get that sorted out for you.

HR. BROOKE: Okay. All right. Hell-
Okay. They were switches then for the double track, but they
weren't switches to go anyplace else? There wasn't any other
connection?
in. unat that was - if you'd like to know, I con tell you.
Sure,
Men we loaded trains at the elevator, we had to push then
down there on the win track and - or pull thea down there
on the win track. And den we hod to get a ~ run around
those cars to push thei down to - to Norfolk Hestem because
there was no place to get around down there. So you got
Tilty cars sitting down there and you can't get around thei
aid your engine's stuck down there. So you can't do that.
You got to push thn In Instead or pull thei In.
Okay.
So that's what that was all for.
All right.
That's a passing - a passing track, call It.
Okay. A passing track.

Let K ask a question here, and this Is Just for
own inlbnntion. These pictures that I think are depleted ii
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A Yes, sir.
Q Otay. Do you know how HOOT found out that you vere renvlng

rail rroi the Honey Creek line and taking It to ftsftvllle?
A I don't know unless I told tfter Sooebody ought to know or

have a note or it.
Q Mho actually did the work to rewve the rails?
A He did.
Q 'we- being who?
A I had SOK or ay evioyees.
0 For Horristowi Grain-
A limn.
0 - or for Honey Creek Railroad --
A Horristowi.
Q - or the ran or which?
A All or thei.
Q Okay,
A it's hard to get those guys to stay in -- in there on a hot

day pulling those rails.
0 well, I iBoglne. You've got to keep thea busy too.
A That's right.
Q All right. So they would have been actually -- you wouldn't

have hired a contractor to do that?
A He did on soae of it.
0 Okay. Mho did you hire? Do you rewber?
A Rallworks.
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Okay?Exhibit 15.
A Uh-nuh.
Q Now, you - you don't recognize that. But if - if the

Highway Department, County Highway Departient covered over
those rails, the track wouldn't be usable, would it?

A Yeah. You can chip it off and run right through there.
Q Okay. But you'd have to physically go out and reaove that

before you could ran the -
A Vou just take one or those power cutoff saws and Just ran it

riot down in the asphalt on each side and take a Pick-type
pick and Just pick that asphalt right off there -

Q Okay. Hell-
A - and go right through.
Q Hhatl'i saying though is you couldn't run the cars without

having to do SOK -- SOK work on it to do flat, right?
A on/ you'd hove to do that, l Kan you'd derail ir uvbe you

dion-t. And it light cut ritfrt through it on a hot doy. I
don't know ir a loaded cor would.

0 All r!0t. But there would have to be at least - you'd -
you would be taking a ganble if you tried to run across it
without doing SOK oalntenance work to reiove the asphalt
around it - around the rail, right?

A That would not be o very wise decision to try to do that.
Q Okay. So they'd be unusable until you picked away the

asphalt.
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Q So do you know which part ttailworks would have been hired to
do?

A Yeah. To pull - to pull the spikes and pull the roll IP and
stock It.

Q Okay. Which part? Did they do -
A OH which part or the track?
Q They do the •- the one at Norfolk Southern or they do the

part that was -
A Norfolk Southern.
Q - north or the elevator?
A NO. That's-
Q They old the Norfolk Southern?
A Yeah. Norfolk Southern. That was - that two-ilie Job was c

big Job. Me did that other little dinky Job ourself.
Q So the Norfolk Southern was a big job, that was the tro-witr

Job?
A ves. Two-nie job.
Q Two-iile Job. Okay. So Rallworks would have done that. Ant

where is Rollworks located?
A I think they're in Frankfort, Indiana. There's southing

about Rallworks that I sow in one of ttose -
HR. HILSON: Apparently hove on office in

Indianapolis.
HR. BROOKE: Oh, tallworks Annex. That's the SOK

place?
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newness; Yeah. Amex is the office. Anfll-i
not sure that it's in existence. OnEnry?

ffi. MLSON: No this Is on North Turtle Creek or
Turtle Creek North Drive.
Okay. Do you reKflterrfnt you paid Railworks to do that?
(The witness shakes head froa side to side.)
The answer's no, correct?
Correct.

Sorry about that.
I just wonted to late sure.

Okay. I think In one of these - oh, here. The
loan ogreeaent with INDOT, Exhibit Nu*er 4. This railroad
ras purchased out of - Conroll was going to abandon this
railroad and you purchased It to serve your grain tenlnal,
right?
Yes.
Okay. Had Conrall xtually started the atxndonKnt process?
No.
Okay. They hadn't filed their paperwork or any of -okay.
I don>t think so.
All right. Okay. Did Honey Creek have any regularly
scheduled service there In Sulphur Springs? 1 neon, you tol
•e you were hauling cars all tine of the war because grain
MOS cooing In and that sort of thing. But was there any
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All right.
- you know, on our track. So that's what - that's the way
they do it.

And then whenever we get thei loaded, * call the
- the feed illl In the southeast that we've sold it to and
tell then It's ready and then release It fra - fra the
railroad/ have the railroad release It or we'd release It to
the railroad, And then they cooe pick it up and take It on.
Okay. You'd have -- you'd have to push tne cars {town to the
interchange though, right?
Yes. That's correct,
Okay. All right. So It Just depended on when they release
the cars and when you hod the contracts for, you would have
to fill tra up and send then (town to the Interchange where
Norfolk Southern would pick thei up, right?
Right.
Okay. Did you have so men tin to fill thea up?
Yes. Depends on whether It's leased cars or systei cars.
Leased cars you can tote a little wre tine. You don't get
Into terge. But »st of the tire it's 24 hours.
Okay.
So you've got to really wrk at it.
Have to really work at It to fill then up or -
To get then In tte - to Beet your tire fnne.
Okay. I know with shipping containers you have to rerge
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regularly scheduled service?
2 A You MOT that cars that the trains run or -

Q Right.
4 A tell, no. It didn-t- it didn't quite wrk that way.
5 Q Okay.
6 A If we got fifty cars coilng in the grain cowany that we've
7 sold it to that's sending the oars Hill tell us when they've
8 been released and the destination/ which ny be in the
9 southeast sovwheres. And then of course now they - they've
10 got electronic ways of seeing where they're ot on the track.
11 But they would call and tell you what the tin to arrive was,
12 the grain coapany would. And then there was also a
13 dispatcher that you'd coll whenever they - you know, watch
14 for thei on the receiving end of it.
15 And then when they cose, why, they Just - they car
16 push thei right in there, see.
17 Q Okay.
18 A And then -
19 Q So they - Norfolk Southern would push thea right up to
20 Sulphur Springs?
21 A No. They push thei right in the interchange there --
22 Q Oh, okay. To the --
23 A - and we go dom and get thei,
24 Q Okay.
25 A That's our Job -
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1 after 24 hours. So sax with the roilcars?
2 A Yeah.
3 0 You'd have to fill up the whole fifty car --
4 A Yes.
5 Q - train In 24 hours and --
6 A Yes. Get it down there to the Interchange.
7 Q Okoy. Okoy.
8 (Thereupon, after an off-the-reoord discussion,
9 the following proceedings were had:)

10 Q Did - when you purchased the track froa Conrail, did they
11 classify the rail as to what kind of rail It was?
12 A I don-t think so. I don't rentier it If they did.
13 0 Okay,
14 A I Kan, we pretty uch knew what it was.
15 Q Okay. Nhat did you know it was?
16 A It was a ilx between 130-pound rail and 100-pound rail.
17 Q Okoy. where would - MS there specific places where you
18 knew the 130-wund rail was and the hurtred-ttund rail was?
19 A Yes.
20 Q Were was the 130-pound rail?
21 A It was the two ille that we took IP cning off tne
22 interchange'
7$ Q Okoy. Then the rest of it would have been the hundred-pound
24 rail?
25 A Yes.
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1
2 A Outside or the switches and they were MOs.
3 0 Okay. How - now big Is a switch? I KOD, how big - now
4 big is a switch?
5 A in *at respect?
6 Q Men, 1 KOD how long is It?
7 A on, gee.
8 0 is it a rail section?
9 A Yes.

ID Q 3D, 40 reet long? Or Is It snorter or Is it -
11 A Ho, You how to - you hove to use - you COK in off the
12 rail. And you nave to - you can't bend real quick, you
13 know. So It ccees in off or mere. And then It -- then you
L4 go Into the -- the -- the switch itself.
15 That's probably - oh, shoot, set or ties for a
16 switch is -1 forget how any pieces there Is. It'd
17 probable be about 100 - sowfleres froa 75 to 100 foot
18 long. Then you COK back out the other way.
19 0 Okay. So all that would have been 140-pound track?
20 A It was, yeah.
21 Q Okay.
22 ffi. BROOKE: Those are all the questions I have.
23 Ht. MILSON: Good.
24 UOSS-EXAHlWmON,
25 QUEsnore BY RICHARD R. WILSON:
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put thei on our side. And they brought cranes In there and
picked thai off. And we took the core bock down tor thei.
Ofcoy. But ot thot -- but during the tiie In whldi you
operated the line rroa about 1993 through, Men, ton the -
when you hod the big collapse In -99, did you have any other
shippers or any other ccwanles one to you and ask for rail
service?
He didn't have any shippers. But, oh. In the last -
ri talking strictly about the Sulphur Springs one.
Yean, YOU Kan anybody wanted to --
Did you have anybody approach you and say. Con you provide M
with rail service?
Yes, ne did hove, about o with or two ago. Guy called ee n
and Muted to know about whether or not we could provide
service bock to the ~ to the NS. And they were Interested
In building an ethanol plant up by Sulphur Springs. And thei
called K twice and --
So-so there are -- so within Just the last couple or
nnths, in other words, you've had an Inquiry about
reactivating the line, the Sulphur Springs line?
Yes. Yeah. They hod o neetlng acre at Sulphur Springs, ot
the Town Ketlng about it. I didn't go to It or anything.
But I know they guy told K that they talked to thei about
it.
Okay.
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Q Bill, you Indicated in the course or your direct exralnation
that there were no other stations other than the Sulphur '
Springs station where your Horrlstom Grain plant was
located. Did you ever handle any other shipments on the
Sulphur Springs line besides tie cars thot were, you know,
loaded at your plant up mere on Sulphur Springs?

A He had on one occasion to - to bring In son not cars with
electric - it was generators for a peaking station that was
being built at Cadiz. And we brought those In so they could
unload tha in Sulphur Springs. And I think It MS Cadiz,
Here the peaking station Is.

Q A peaking station?
A Yes.
Q toots that?
A That's - Mhat it is is tor when the voltage peaks -
Q Oh, okay.
A - it kicks in SDK jet engine.
Q llh-huh.
A There's also a Dig gas tain thot runs through -- by Sulphur

Springs. So they hook those jet engines to that gos win so
they olHoys have energy.

Q So It's a p-e-a-k-i-n-g, peaking station?
A Yes.
Q Okay.
A So we - we put those on our -- brought thei UP the line and
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A Be a big shot in the an for Sulphur Springs.
Q Hould they be looking at acquiring your property UP there?
A Yeah. That's kind or what they indicated.
Q Okay. Let's see. When did your lawsuit regarding the

dosages to the Sulphur Springs plant finally conclude; do you
recall?

A Late - let-s see. Late or - let K think. I'D saying late
July or August or (06.

Q July or August or -OS.
A Just this past suner.
Q Okay. And what ws the nature or that dispute, that

lawsuit? What were your dole against -1 ossuse you nde
clalBs against the Insurance cavony?

A Yes. Business interruption, There was a dispute over that.
Dispute over the wlue or the grain handling eaulpoent and
the bins. They said the bins MS older and they ws
depreciated out to little or nothing, and they didn't want tc
pay what the nrtet was on those. And they - also I put In
all new 10,000-on-hour capacity -- 10,000-oushel-an-hour
capacity conveyers froi Rlley Equipoent out or Vlncemes.
They was state-of-the-art drag night conveyers. And
aeration. Rewired the facility, put fans on the bins,

Q I tate It they dian't want to pay you for all of trot.
A Right.
Q Okay. Let oe check, See - oh, there's been quite o bit or
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1 testiiony here this Brning about you rowing the two-die
2 section or track fro the connection with NS up towards
3 Sulphur Springs. Nhlle you rawed the rail, did you tear u
4 any portion or the right or way?
5 A NO.
6 Q Take ballast off the risw or way?
7 A No.
8 Q Aid you wasn't-and you --you -did you give penlssion
9 to the county people to pave over the crossings?
10 A No.
LI Q And you did exceed or let IHOT take the rail out or the one
12 crossing up at Sulphur Springs?
13 A Yes, i did.

0 Okay, fine.
15 HR. HILSON: I have no other questions.
16 REDIRECT EXAMINATION,

17 QUESTIONS BY JOtflH. BROOKE:

18 0 men were these ItaB for the peaking station - wlien was
19 that -- when did that happen?

A It MS - it would have been prior to the - to '99. So it
21 ust have been sonewhere in about '95 or '96, !•• gonna1

22 estlDote. or course they would know -- they would know at
23 the electric covany. Do you know where Cadiz is?
24 Q Ui-huh. I do.
25 A Do you know wnat they havethere?
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ttnt railroad Mould they be on then?
Hell, there's the Norfolk Southern.
Yes. I didn't know that, Iiean, Idian'tknwtheyws
gonna1 wve it over by hount Sum.
Okay. So you - when was the last tlK you talked to
Mr. cnouian?
About o unth ago.
This lawsuit on the collapse or foe elevator, ton did - HOS
It concluded? Did you reach a settleaent?
Yes.
Hw taxh did they pay you?

HR. WILSON: That ny be confidential, by the wy.
I don't know what the tens or your settlement agreeaent are

TtCWfflESS: i nave to check on that.
JR. HILSON: Let's get bock to you on flat, iryoi

need that Intonation, we probably could provide It under -
well, I don't know. Depends on what the settlewit agreewil
Is. Hue-re able to do It, ve-d probably provide It to you
under Protective Order or soae kind of a confidentiality
arrangerent.

Hi. BROOKE: Okay. Hell, we'll leave that questlor
open then.
So between 1993 and 1999, when you - you stopped operations
on this -- this line, you only had one other customer
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Yes, I do?
Okay. Whenever they put that In, that's whenever they did
it.
Okay. Okay. Now this Inquiry oDout the ethanol plant, have
you heard that they're going to love the ethanol plant over
to Hount Sunlt?
No.
Okay. You haven't been contacted since then, have you?
No.
Okay. And Mho was It that contacted you?
TliChapm.
And Mho-s Tli Charon?
He's a fflreer out there by Sulphur Springs. He hod the
property that the ethanol plant MS actually wanting to txjile
on.

And they were interested in the railroad and for the right ol
wy and the track that was already there.
Okay.
Takes a lot or track for an ethanol plant, and that's a very
little bit te be put bock In.
But you don't know that they've -- they've had discussions
about rerouting that or nving that ethanol plant over closei
to State Road 3?
No.
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basically?
A well, we Just - we Just took those -- pulled those riot cars

IP there for kind or a special exception. I neon, there
wasn't o custoer in such as they MS on the line, settled on
the line or -

0 Right.
A It was Just 01 unload, off-loading -
Q Okay.
A -- operation, is what It anunted to.
0 Did you charge thei for that?
A I don11--1 think they--1 don-1 knw if ttiey paid us

anything for it or not. Surely they did. But--I'Q sure
they did. But I don't know how wch or what -

0 Okay.
Nt. BROOKE: Okay. No further questions then,

that one open, I guess.
Hi. WLSON: Yeah. Free to go. Bill.
THE COURT REPORTER: Do you want nil to read?
ffi. WLSON: Pardon?
Ttt COURT REPORTER: Do you wit till to read?
ffi, WILSON: Yeah, I think we Just Kte sure that

wve got It all.
ffi. BROOKE; Read and sign, yes, please. I wuld

request that.

But
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of aitbK party, or otherwise interacted in tbe arent o£ thin

action, and an not in tha employ of the attorneys for either

party

IS NITJRS9 WHEREOF, I have Hereunto aat «y hand and

affixed «y notarial aeal thie of . 3007

R O T A R Y P U B L I C

My Commiagion Expires
April 13, 3013

County of Realdence
Hamilton

STATE OP XHDXAHA
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CODHTT OP HAMILTON )

I, Liaa C Pierce, a Votary Public in and for tbe

County of Hamilton, State of Indiana at large, do hereby

certify tbat WILLIAM B. WITH, tbe deponent herein, was by Me

fiTBt duly worn to tell tbe trutb, tbe whole truth, and

nothing but the truth in tbe aforementioned Matter,

Tbat the foregoing deposition «aa taken on behalf of

Gary L Roberta, Roberta pipeline Construction Company, Inc

and Roberto Construction, Inc , at the Henry County

Couztbouae, 1215 Race Street, Second Floor, Hew Castle, Henry

County, Indiana., on the I2tb day of February. 2007,

ooanenclng at the hour of 9i40 a.ai , purauant to Applicable

Rulea of Proaadurei

That Mid depoaition ma taken down la stenograph notea

and afterwards reduced to typewriting under *y direction, and

tbat the typewritten transcript ia a true record of tbe

testimony given by aaid deponent, and thereafter presented to

•aid deponent for hia signaturei

Tbat the parties were repreaented by their

aforementioned counsel

I do further certify tbat I am a disinterested parson

in thin cause of action] that I an not a relative or attorney
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IM

INDIANA UEPARTMENT OF TRANSPORTATION
Multimodal Division

100 North Senate Avenue. Room N9QI
Indianapolis. Indiana 46204

Fox: (317)232-1499

FRANKO'BANNON. Governor
J. Bryan Nlcol, Commissioner Writer's Direct Line (317) 232-1491

February 19,2002

Mr. William Smith
Honey Creek Railroad
P.O. Box 646
Morristown, IN 46161

Dear Mr. Smith-

As we discussed earlier this afternoon during our phone conversation, INDOT's
Greenfield District reports that the Honey Creek Railroad has severed its Sulfur Springs Line and
begun to salvage the track materials. This is of great concern to INDOT for two reasons:

1. To the best of our knowledge, HCRR has not requested nor obtained an abandonment
certificate from the Surface Transportation Board allowing for the abandonment of
this line segment.

2 Taking up the rail and discontinuing service on the line is a direct violation of
Sections 10 and 14(d) of HCRR's loan agreement with INDOT dated September 3,
1993 which requires the railroad to be maintained and operated for the term of the
loan (through 2013).

I must request that HCRR immediately cease all salvage activities and ensure that none of
the track structure materials are sold to any third party. As you are now aware, prior to removing
rail and discontinuing service, railroads must receive authority to do so from the STB. HCRR
should apply for an abandonment exemption with the STB as soon as possible and may wish to
contact an attorney familiar with STB procedures to assist with the required filings.

In addition to obtaining proper abandonment authority, HCRR will need to address its
outstanding loan with INDOT. Our records indicate HCRR still owes $ 124,450 in principle on
its loan. HCRR's actions clearly violate the loan agreement with INDOT allowing INDOT, at its
discretion, to call for the immediate payment of all outstanding balances. You have advised that
it was HCRR's intent to reuse the materials salvaged from its inactive Sulfur Springs Line to
improve conditions on its Rush County Line. Since this activity would be consistent with the
public policy goals of the Industrial Rail Service Fund, I believe it may be possible to work out
an arrangement to allow this transfer of assets between line segments. For this to happen, the
following must occur1

Printed on Recycled Paper • An Equal Opportunity Employer • http//www state.m us/tfot/muttl-modal
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Mr. William Smith
February 19,2002
Page 2

1. HCRR must consent to amend its loan agreement with 1NDOT allowing for materials
purchased with loan funds to be transferred from the inactive HCRR line segment to
the active HCRR line segment.

2. In exchange for INDOT giving up its security interest in the Sulfur Springs Line,
HCRR must agree to give INDOT an equal and primary security interest in the Rush
County Line

3. New agreements covering the above points must be signed by both parties and
recorded in the appropriate county offices.

I appreciate your willingness to meet with Venetta Holifield and me on March 7lh to
discuss the details of this issue and tour the Rush County Line. It will help us both to see the
property and to get a feel of HCRR's rehabilitation needs. Tn the meantime, please begin to draw
up a scope of work (including material quantities and dollar values) which shows the materials
you plan to move between line segments and how they will be utilized on the Rush County Line.
I would also appreciate being apprised of any progress you make on the STB filings (please note
that HCRR must serve INDOT with copies of any filings) and again offer any assistance that I
can provide to help resolve the issues raised in this letter.

Michael Scime
Rail Section Manager

Printed on Recycled Paper • An Equal Opportunity Employer • http//www stato.in us/dot/mutti-modal
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5. HCR objects to this request for the reason it requests documents which, if they exist, are

protected by the attorney-client privilege.

6. None other than those produced by the Indiana Department of Transportation.

7. Copies have not been retained by HCR.

8. Copies have not been retained by HCR.

9. The only shipper is Morristown Grain Company, Incorporated, and William E. Smith is

the sole shareholder.

10. None.

11. See all STB decisions in Abandonment Docket # AB 865-0.

12. None.

13. None.

14. HCR objects to this request for the reasons that it is overly broad, and it seeks documents

which are totally irrelevant to the issues of abandonment. Without waiving said

objection, see the attached lax documents.

KEATON AND KEATON, P.C.

By
William B.Keaton, #5102-70

Attorney for Honey Creek Railroad, Inc.

KEATON AND KEATON. P.C.
126 West Second Street
Rushville, Indiana 46173
Telephone: (765)932-3947
Fax: (765)938-2803

-2-



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing pleading was personally
served upon the person or persons listed below or was served by facsimile transmission and/or
by United States Mail, postage prepaid and addressed to the person or persons listed below:

John H. Brooke, Esq.
Brooke & Mawhorr, P.C.
P.O. Box 1071
Muncie, Indiana 47308-1071

Kathleen C. Kauffman
Ackerson, Kauffman, Fex, PC
1250 H. Street, NW. Suite 850
Washington. DC 20005

Richard R. Wilson, Esq.
127 Lexington Avenue, Suite 100
AHoona, PA 16601

Dated: Sept. /3 . 2006 By
William B. Keaton
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Dear Taxpayers:

Enclosed is your spring tax statement to be used for payment due Friday. June 30, 2006.
A copy of the original statement will be nailed at a liter date. This will include your fell
tax amount which will be due Friday, November 10, 2006. For your convenience, you
may pay at the following banks with the statement that is enclosed. Ameriana Savings
Bank, Citizens State Bank, Star Financial Bank, and First Merchants Bank. Payments
may also be made at the Treasurer's office. Make your check or money order payable to
"Henry County Treasurer".

Payment made by mail must be correctly addressed, have the correct postage and a Postal
Service postmark on. or. .before the due date that is.pruUedjm.the statement. Postmark
does not mean the date printed by a postage meter. When mailing tax statement, please
include a self addressed, stamped envelope, so we can return your stamped paid receipt.

Checks must clear or the tax payment is void. A S20 NSF check fee will be added to (he
amount due for each NSF check received.

Credit card payments may be made only at http://www.henrvco.net or by calling 1-866-
480-8568. There is a fee for using this service. Credit card checks will not be accepted in
the Treasurer1 s office.

If your mortgage company is responsible for the payment of your taxes, please forward
this statement intact, to them immediately.

We apologize tor the delay.
Henry County Treasurer's Office

V^
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Dear Taxpayers:

Enclosed is your spring tax statement to be used for payment due Friday, June 30.2006.
A copy of the original statement will be mailed at a later date. This will include your fall
tax amount which will be due Friday, November 10,2006. For your convenience, you
may pay at the following banks with ihe statement that is enclosed. Ameriana Savings
Bank, Citizens State Bank, Star Financial Bank, and First Merchants Bank. Payments
may also be made at the Treasurer's office. Make your check or money order payable to
"Henry County Treasurer".

Payment made by mail must be correctly addressed, have Ihe correct postage and a Postal
Service postmark on orjiefore <be <tee date that is printed op.tbe statement PostniaxJc
does not mean the date printed by a postage meter. When mailing tax statement, please
include a self addressed, stamped envelope, so we can return your stamped paid receipt

Checks must clear or Ihe tax payment is void. A S20 NSF check fee will be added to the
amount due for each NSF check received.

Credit card payments may be made only at http://www.henrvco.net or by calling 1-866-
480-8568. There is *fee for using this service. Credit card checks will not be accepted in
the Treasurer's office.

If your mortgage company is responsible for the payment of your taxes, please forward
this statement intact, to them immediately.

We apologize for the delay.
Henry County Treasurer's Office
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OeHniaianl AiiaMmeab

FULL YEAR TOTAL
PAYMENTS
OTHER CREDITS
HALF YEAR DUE
T«BIHpnfar«don OfiXWOS

•a.42
28.0B

0.00

25.08
040
0.00

2548

040
040
040
040
040

^asA
^ "̂̂

(L 13M

TAX DISTRICT: SULfHUN SPRINGS TOWN

OUVN^R NAME: HONEY CREEK RAILROAD INC
OOWLUAME SMITH

CHECK i tzv

LEGAL INFORMATION:
SW 11-10-10 1 17 AC

Aow 1.17
Ctaoa u
Land Uao Codo MM

- EXEMPTIONS

Standard 0
Ago 0

Ottiar 0
TOTAL 0

CURRENT TAX DtSTRBUTlON
State . • 049
HarayCovrty 643
Sutahur Spring* Tewnthip F ~ - OJS
ShanandoahSchooh 1447
County Ubrary 1.88
Sulphur Springs Corp 2.1fl
Tin Increment CiadH Fund 0.03

SpoiU Assesamenl 0.00
--^"

Total 26.06

P.

AJ PRAISEDVAUie
ft .^J "^ — J=" *"" * * ~VA^H|
•-•fiH MIIUUWVniBnl I WMSM

1̂ 00 0 1-«00

SPECUL ASSESSMENT
Piojvaml oeacflpaoit Dennquert Curent

PAID
Tw"1 siu -a-r in e QM OM

UN 27 ZOD5

HENRY OOUMrrTReA&RW
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Henry County, Indiana
Approved ky State Board of Accounts for Henry County 2003

PARCEL LOCATION: PARCEL ID: 02WJ0657-00

REAL PROPERTY

1st HALF 2005

06/30/2006

TAXDOTRlCTt SULPHUR SPRINGS TOWN

HOMEY CREEK RAILROAD INC
00 WILLIAMS SMITH
Ml W FOSTER HEttHTSRD
RUSHVR.LEM4SIT3

Ores* T« Rate

RtphMMMMtCfMtt
2.3017

0
2.M17

TAX VALUES

OottTwei
BaptooMfiefrt CncB
Subtotal

Honaslasd RBducfon

Currant Nat Tim

Cumnt NatTma A AmbCVEAR)
cwnt Not Tn» & AnrtMHALF)
Pm«M'̂ ^^— i_« . « •imsfssi
Atfuctments
DaHnqumi Gancral Tten

PULLWJUt TOTAL

PAYMENTS
OTHER CREDITS
HALF YEAR DUE
ToBinprapsndan DBJOBIDft
*«• -A 'i '^~'-=-''-

5^0

5.00

OuOO

5X0
0.00
000
6.00
5.00
0.00
0.00
0.00
0.00
0.00

L SM
*>v_

*̂°
iJUJ-.lA.VJl .

ra

CR

VNER NAME: HONEY CREEK RAILROAD INC
CJDWILUAME SMITH

UttKff 119

LEOALMFORMATIOM:
SW13-1S4 J023AC

AOM .023
Clan u
L*n4U>»Cod» OOfl

EKEHPIIOflS

•Mort90»- ' -0
.- - bwiriMl -. 0

ABB o
Other o

TOTAL 0

CURRENT TAX DISTRBUTON
State 0.01

Sulphur Springs TowftthlpF 0.0!
Shsnandoah Schools U1
County Lbrvy OJ2
Smphw Springs COfp 044
Tax iHOWiMfllCredt Fund -4M

Total 10J»
^**~

^V '̂riUMUt- A*aff&fe'.feAlM* ,1 m 1 liift .»„ • ,

A PRABE

• - too

wiHAi. AOPI
pnfv sni basoHpnan

PAI
Total

'JUH 27

\Vbt4, 6. D
HEMRYCOUhfTY'

IW^IW

Mmnt . -Total-
1 . 0 - 108

••̂ •••JEliTY

D
0.00 QM

2DBB

JaftKtxj
rREASUBER



Henry County, Indiana 7.T™
Approved by State Board of Accounts for Henry County 2003 06/30/2006

PARCEL LOCATION: PARCEL Kfc 01 1-02139-M

HOMEY CREEK RAAJtOAD MC
CfO VMJJAMG SMITH
Mt W FOSTER HEIGHTS RD>
RUSHVLLE IK 48173

Grow Tax Rate
Replacement Cmtt
Efleetlm Tex Rate

TAX VALUES.
Grou Texas
Raptacamant Cradtt
Subtotal

Homeatead Reduction

Cunrt Nat Taxes
Special ABeaumerta
SpecW AiaaMMnl AC|.
Curant Net Taxw A Aamto(VEARJ
Currant NetTtoxw A AamtalHALF)
PanaMes
Intaraall .

Oelrnuent Ganeral TBHBS
Delinquent Aeseumenb)

FULL YEAR TOTAL
PAYMENTS

HALF YEAR DUE

24407
0

2.8407

73.94
-18.18
55.TB

0.00

65.78
0.00
0.00

2709
0.00

, 0.00
0.00
0.00
0.00

55JB

^r*
(- 27.94
>i— -

TAXDOTRICT: PRAIRIE TOWNSHIP

OWNER NAME: HONET CREEK RAILROAD INC
C/OWLUAME SMITH

CfECtKf bw

LEOAL MFORHATICN:
NE 33-18-10 2^43 AC

Aera* 2M
Slaaa t
-MdUMCod* BOfl

EXEIVTHDB
Mortoaaa 0
Standard 0

Age
Other 0

TOTAL 0

CURRENT TAX DISTRIBUTION
Stale 0X15
Henry Cqum> 13.06
PreliiffTcwfichlp ' 1.92
BkMRher Schools 38J&
CDimtyUbraiy 3JO
TnlnaranenlCiedHRind OuDS

Special Aenaament QJX>

^— -

Ttotat 238.70

Ralurn Ma potted vMh peyment

A PRAISEDVALUE
Lird bnnrovament Total

23W 0 2-MO

SPECIAL ASSESSMENT
Prcfff ano iMaoripoon Oelnojuanl Currant

PAD
'JUN27 2888
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[ • . ^^ - M •• REAL PROPERTY

Henry County, Indiana — 08
Approved by State Board orAocounU tar Henry County2003 08J30J2006

PARCEL LOCATION:

HONEY CHECK RAILROAD INC
Cff> WILLIAM B SMITH
949 W POSTER HEMHT* RD

GroMTuRit*

TAJT VALUES

QranTaaan
R*ptK»nwntCndtt
SutltOUl

HomnMad Rsducfon

Currant Net T«e*
SpacW AuattmaidB
SpacM AnMmmt AdL
Curort Net T«wmiA«irts<YEAR}
Current NatTnn A Annti<HALF)
PWMUM

DoifciquentOcnarafTaxeft
DaQnqipBnt Auwsnanto

RILL VEAR TOTAL
PAYMENTS
OTHER CREDITS
HALF TEAR DUE
tuOm pnp«vd on 0606/06

2.6407
Q

2.6407

309.66
-74J8
22B.W

0.00

229.10
0.00

OJOO
229.10
114̂ 65

0.00
000
0.00
o.oo
000

c~

Acm
Ctaw

Stancttnl
Ago

Other
TOTAL

PARCEL ID: 011-02029-00

TAX DISTRICT: PRAIRIE TOWNSHIP

OWNER NAME: HONEY CREEK RNLROAD INC
CX> WILLIAM E SMITH

CHECH* B03

LEGAL INFORMATION:
NW 43 W 28-18-10 9.93 AC

aw
u

BOO
B

O
0

0
o

CURRENT TAX DISTRRnmON
State
HwvyCoimly
Pfabte TowmMp
Blue raw Sertodft
CouirtyUbrwy
TH Incranwnt CndK Fund

Spadal AsMMmeni

Tcrtal
1

0.21
.. SIM

7M
150.29
1X14
0.22

0.00

412.26

)
Return tM9 Dflrton wHh Dwnwit

APPRAHED VALUE
Land biHHiMmart ToW

11.500 o 11̂ 00

SPECIAL ASSESSMENT
PrapfandDaier̂ MOfi ~UallnquHi CunA

PAID
Total 1 0.00 OOO

'JUN27200B

Hsffiv^urirYTOMiuRen



• • ^% - • •• REAL PROPERTY

Henry County, Indiana — -
/' Approved by State Bovd of Aooounb tar Moray County 2003 06Y3Q/200B

PARCEL LOCATION;

MORMSTOWN GRAIN CO
FO BOX 648
UORRtSTOWN M 48181

Oral* Tax Gift

BtoeUMTHRMi
TAX VALUES

GVDMTBMM
RaplKBrnMiCrBdt
Subtotal

Current Not Taut
SpaoW AswMmtnU
SpedalAMMmentAq.
Cumni Nrt T«M « AwHisorEAR)
CUmnt NM Tttet A AwrtlfftALF}

Intarmt
auAmnta - • •

biqiwnl OmaiBl Tarns
DillnqmBl Anwimpnte

MILL MUH TOTAL
PAYMENTS
OTHER CREOm
HALF YEAR DUE
Tu4PpnpOT»'«l OVOVOB

2J917
0

2.3917

2B&4«
-66.84
19844

0.00

19JU4
(MM
0,00

198J4
0Vj42

OjOQ
OjOO
OjQO
0X0
0.00

Itfiftl

/r^rtoA
V — x

AOM
Cteis
LjndUMCo*

PARCEL Di Q2&O181B-00
TAX DISTRICT: SULPHUR SPRMQS TOWN

OWHCR HAME: HOfvUtf I'UWJ (atUUN CO

CHECK* 181

LEOAL MFOMMATION:
IN WAW. 18-16-10 ^8 A, MD>

M

30C
BUEMPTKWS

Mortgoo*
SwidBKJ

A0»
Otter

TOTAL

0

0
0
0
0

CURRENT TAX DtSTRISUTION
State
Hamy County
Sulphur Spring* TowmMp Fi
Shenandoih School*
County Ubfwy
Sulphur SpMngi Corp
Tax hcrenwrt Cmtt Find

Sped*! AMennent
•

Tottl

)
t

OJO
S449
2.00

111̂ 6
12̂ 0
1721
022

0.00

20334

AIPRAHED VALUE
Lwid bnoravMiml TaW

11.100 a 1 1.1 00

SPECIAL AftSBSSUENT
navrRndOewnpuan MBnquani ourram

PAIC

-i**̂ -ToM JMF*-1 6 VK o.OO 0.00

rtBNRVobuWfTSASjffiB

BSSS&CBS9/.
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Henry County, Indiana
Approved by State Bo«d of Account* tor Henry Court y 2003

PARCEL LOCATION: PARCEL B; 008-01 MW»

CEAL PROPERTY

1st HALF MOB

08WO/2006

TAX DISTRICT. JEFFERSON TOWNSHIP

HOMEY CREEK RAILROAD MC
CX> WILLIAM ESMTTH
M« W POSTER HEIGHTS RD
RUUMLLE M 461T3

Gross TnRMs
RspUcsfiwnt Cndtt
EflsctfwTwRflta

Qrau Taxes
Rapboamant Cradtt
Subtotal

Homestead Raducflon

CuirantNel Taxes
Special Anssimrii
SpadaJ AuBVwnt Adj.
Cuirent NatTtaw ft AMrtKVEAR]
cwrenl NoITsMt • Anrti(HM )̂

'nsmtt
Adjunmenbi
Dttnqiwrt Oenenl TSXM
DcSnQuani Anossnonb

nni YEftP TOTAL
PAYMENTS
OTHER CREDITS
HALF YEAR DUE
TtaBUpMpMdM OByDBJCa

2-22W
0

2.22M

3S.W
•9M
2B.SS

0.00

2e.se
OJ»
0.00

2fi.ee

0.00
0.00
0.00
0.00
0.00

2fa38

*̂>^ *^
L, 13.28

OWNER NAME: MONET CREEK RAILROAD INC
CA> WILLIAM E SMITH

CHECK • JW

NW 10-18-10128 AC

terns • 1^1
Ctow L
LuidUwCodft MX

Morigaco 0
Standsnl 0

AQB
Oftwr 0

TOTAL 0

CURRENT TAX DOTRBUTfON
state a«
HsmyCoimljf 7M
JMsrson Township O.U
Shenandcah School* 1ROO
CmMyUbiafy U1
TwviavmenlCpBdttFtind 0.03

^ •̂̂ -̂ B

Total 3tJ»

Land hunt
IJBOO

-* V^bd•jowm TOM
0 1.800

SPECIAL ASSESSMENT
n«4* ana oeienpsHi

•*
TtaW I

'JLW2r

lietotA.S. L
HENRY COUNTV

oeanqHsm cwrcm

JD
O.Q9 OJC

F 20116

obft^xj
'TREA&unCFI
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• • ^*. * • mm REAL PROPERTYHenry County, Indiana ^™
Approved fay State Board of Accounts for Henry County 2003 06/30X2006

PARCEL LOCATION: PARCEL Mfc 006-00643-00

HONEY CREEK RAILROAD INC
c/ovnuiAU E mmm
Ml W FOOTER HBGHTS RD
RUSHVflLLE M 4617*

OrouTuRat* Z2Z86
RapbMamant CfidK Q
BMaUlva T«K Rate 9 MM

GracaTaxai
Repl>fl>maHt CredU
SuUoU

Homeriaad Reduction

CurnnlNetTaxat
Spvdil Asaeumanto
SpMfal Aaioammt Adj.
CtmaatNat Faxa* A AmbXVEAR)
cunwttNat Taxai A AamtetHALF)
Pamlau
Marnd * - - •
MlMMianii
DaVnquant Genoa! Taun
DaHiquanl Aa»Munania

FULL YEAR TOTAL
PAYMENTS
OTHER CREDfTS
HALF YEAR DUE
TaKBDpraprndm OB/06/06

42J8
-10.78
3160

(LOO

31.60
0.00
0.00

31 JO
15.50
0.00
0.00
0.00
0.00
tun

•\i tin^̂ nDII

CJ?-80

TAX DISTRICT: JEFFERSON TOWNSHIP

oWhEri NAKfL HONEY CREEK RAUHQAD INC
(X> WILLIAM ESMfTH

CHECK v 9«c

LEOAL MFOUHATMN:
NE1*-1»-9 1X7 AC

Acraa 1X1
Claaa u
Land UM Cod* RQC

Mortoaga O
Standvd 0

Ago
Other 0

TOTAL O

CURRENT TAX DfSTRBUTION
Slabj OXn
Haray County 9.37
JaNbreonTowmtap QM

CourtyLAwy Z16
Tex feioemantCradR Fund am

aama^̂ b.

Total 31.60

1 imd 1 •ACa^OVftH'Mnt iwlOa

1.900 1 a 1̂ 00

•PEC ML A3SC8SHEHT
Projv and Oeaeriplfon DaraiqiNm cum*

I»AID
Total O.OO OuOD

JUN 5J7 !U|K

betoui-S. UQaoKixj
HENRY COUNTYtSEAjGREfl

_ ,RaiumllMpei«ODV0ipavniant
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MICHAEL MCGATHEY, APRIL 10, 2007, HONEY CREEK RAILROAD.INC. PETITION FOR DECLARARY ORDER
SHEET 1 PAGE 1 . . PAGE 3

Before the
SURFACE THAH6POHTATIOH E3AK)

FIHABCE DOCKET NC 348G9

HONEY CREEK RAILROAD IHC
PETITION FOR DECLARARY ORDER

The deposit Icn upon cral examination of HICHAEL

HCGATHEY, a vitnesc produced and worn before HP, Liu C

Pierce, a Notary Public in and for the County of Ha-siltcu,

State of Indiana, taken on behalf of Gary L Roberto, Roberts

PipeIire ConHtruction Conpany, Inc and Roberta Gonatruction,

Ine , at the Indiana Department at Transportation, 100 North

Senate Avenge, Government Center north Room 155B,

Indiauapolia Marion County, Indiana, 01 the 10th day of

April, 3007 conmeneing at the hour of 10 15 a n , pursuant

to Applicable Rule* of Procedure, with written notice a* to

tine and place thereof

ALLIANCE COURT REPORTING
P O BOX 18361

INDIAEAPOLI3, IN 46378-0261
(317) 875-3914

1 (877) 867-8600

I N D I Z O F E X A M I N A T I O N

PAOES

DIRECT UUHIHATIOH
Queotionn by John H Brooke 4

CROSS-EXAMINATION
Quettiona by Richard R Hllion 35

I N D E X O F E X H I B I T S

Depoaition Exhibit Ho

l - Annual Report for 200&
3 - Annual Report for 2003
3 - Annual Report for 3002
4 - Annual Report for 3001
5 - Annual Report for 3000
6 - Annual Report for 1999
1 , Annual Report for 199B
a - Letter Dated 10-35-90
9 - Rail Grade Crosiing Report*

10 - Letter Dated 3-11-03
11 - Letter Dated 3-35-03
13 - E-naila Between Hare hall and Beck
13 - Executive Sjianary Dated 1-33-01

(Exhibit* Provided by Mr Hi1eon )
14 - Letter Dated 5-34-02
15 - E-Bmlla Dated B-ai-03 and a-33-03

13
13
14
14
15
16
IB
30
as
29
39
29
33

39
40

PAGE 2

FOR •ROBERTS'

FOR -HONK? CREEK,1

A P P E A R A N C E S

John II Brooke
BROOKE MAHHORR. P C
113 East Gilbert Street
Pont Office Box 1071
Nuncle, Indiana 47306
Phone. (76*1 741-1375

Richard R Wilson (Telephonically)
Pa I D 135661
137 Lexington Avenue
Suite 100
Altoona, Pannoylvaniii 1GEQ1
Phone (814) 944-5302

PAGE 4

1 {10:150.1.)
2 April 10, 2007

3 H I_C_H_A_EL M_C_G_A_T H_E_Y, hoving been first duly
4 ' sworn to tell tte truth, the whole truth and
5 nothing but the truth, relating to said
6 latter was exailned and testified as follows:
7 DIRECT EXAMINATION,

8 QUESTIONS BY JEW H. BROOKE:

9 Q Mould you state your me and spell your last nose for the
10 record, please.
11 A Michael S. HcGothey, M-c capital G-a-t-h-e-y.
12 0 All right, And are you eaployed, sir?
13 A Yes.
14 Q And where ore you eaployed?
15 A By the State of Indiana, the Indiana Depoment of
16 Transportation.
17 0 Okay. Mhafs your position with - widi INDOT?
18 A I a a Code Administrator.
19 Q All right. Have you ever given o deposition before?
20 A Yes.
21 Q All right. So you understand 11 going to ask you o series
22 of questions today. You-ve been identified by the Departient
23 of Transportation as a person that ny have soae intonation
2ti or ny be the best person to hove sooe intonation tor te
25 about this issue Involving the Honey Creek Railroad In Henry

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.



MICHAEL MCGATHEY, APRIL 10, 2007, HONEY CREEK RAILROAD.INC. PETITION FOR DECLARARY ORDER
, SHEET 2 PAGE 5

5

1 and Rush County; do you understand tnat?
2 A Yes, sir,
3 6 Okay, And before we got started te had a conversation flout
4 sore of the other people In the departrent that are no longer
5 with the Depalient of Transportation, correct?
6 A Correct.
7 Q All right. It s ny understanding that Venetta teeft Is no
8 longer with the Departnent of Transportation, correct?
9 A Correct,

10 Q And sne worked In the rail section of the -- of INDOT; did
11 she not?
12 A Correct.
13 Q All right. And also Kr. Ton Beck Is no longer with INDOT

either, correct?
15 A Correct,
16 Q Both of those were ewUoyees of some long-standing with the
17 Departrent?
IB A Yes.
19 Q All right. Tne positions (hot they occupied are - have not
20 been filled; is that correct?
21 A The real office Knager, Hr. Beck's toner position. Just
22 recently was filled by Michael D. Riley,
23 0 Otay. And Ks. Keefe-s position -
24 A - Is vacant.
25 0 -Is vacant, Okay. All right, well, as I said, !'• going

PAGE 7

exist In INDOT s records, okay? Hopefully you ar> identify
then tor K.

Knot -- the first one I have here is an Indiana
Departoent of Transportation Contract Invoice Voucher dated
7-27-03. This is Tor the Honey Creek Railroad, Can you tell
Be what this docuent Is, Just for ay own edification.
It appears to be a clali voucher for a grade crossing
inprovenent prograi, It's a grant prograa that tre Honey
Creek Railroad had been awarded this grant, and It's a claln
voucher for that grant.
would this be soKthlng that you would be Involved in?
This is handled by -- In the Rail Freight Specialist area by,
Tonerly, Venetta Keefe.
Okay. Are you fail lor with this -- this grant process to
inprove the rail grade crossings?
Yes,
Okay. Can you explain to re how that works,
The - the State has the grant prograi where at passive
locations you con - either a railroad or a local public
agency can request luroveients such as signage,
lllulnatlon, Kdlan barriers to Iwrove the safety at - at
a public grade crossing, They would apply to the Rail
Office. And It Is evaluated and the applicant is - is
(warded a grant.
Okay. So even -- could a govemoental agency apply?

PAGL 6

to ask you a series of questions today. I have a ruber of
docuoents that were produced by the Indiana Department of
Transportation concerning the Honey Creek Railroad in both
Henry and Rush County. I nave a series of doaients that I
want - I'll have you Identify for K and tell K what they
are so I can glean SOK information fra these. Okay?
Yes.

HR, BROOKE: Richard, off the record here.
(Thereupon, after an off-the-record discussion,
the following proceedings were had:)

MR. BROOKE: Okay, we'll go back on the record
now. All right.
Hr. HcGathey, I've received a series of docurents froi INDOT,
and I think you have a set with you as well.
Yes.
I don't want to spill your tea there so ~ do you have any
personal knowledge about the Honey Creek rail line in either
Rush or Henry County?
No.
All right. You have not been Involved In any tatters, code
enforceient cotters, regarding the Honey Creek rail line, to
tie best of your knowledge, have you?
No.
Okay. All right, well, let s go through and Identify sore
docuentSj help le understand SOK of the doaients that

PAGE 8

8
Yes. A local public agency can.
Okay. All right. Interesting. All right. I've got SOK
other doaients that were produced with this one. There's on
Invoice fra Roilworks doted 7-10-03 as well as a Passive
Grade Crossing Iiproveient Location doaient entitled
Exhibit A. That doesn't look like It's dated. First of all,
the Rallworks invoice, con you tell K what that Is? would
that be part of this grant process?
It would be part of the grant process. It's not something
that I handle firsthand but it would appear that you hove to
docuent the work at the --
Okay.
- grade crossings.
Okay. All right. So the invoice ~ tailworics would have
actually done the work, and this would have been subiitted
with the - the contract invoice voucher?
Yes.
Okay. And then the - the docuent. Exhibit A, Passive Grade
Crossing Iiproveient Prograi, is this a State docment or is
this a Honey Creek doanent or who would ~
It - it appears it would be a Honey Creek Railroad docment
that they subiitted as part of their grant request.
Okay. All right, So this would basically identify the grade
crossings that were being iBproved?
Yes.

A Service of the ALLIANCE FOR LITIGATION SUPPORT. INC.



MICHAEL MCGATHEY, APRIL 10, 2007, HONEY CREEK RAILROAD.INC. PETITION FOR DECLARARY ORDER
SHEET 3 PAGE 9

9

1 Q Okay, All rlgtit. And these were all -- actually these were
2 for Honey Creek all In Rush County, correct?
3 A Correct,
4 Q Okay. All right. That Just helps re identify what -- riot
5 1'B looking at; I appreciate that.
6 And the grade crossing laproveaent; that's handled
7 in the -- in what section?
8 A Roll Freight Specialist area.
9 Q Okay. All right. Very good.

10 All right. I've got another doarent here called
11 Executive Docuaent Sunory dated 7-22-02. Can you tell ne
12 Mhat that covers? It involves Honey Creek Railroad. Hove
13 you seen one of these doacents before?
14 A I - I have seen this type of doanent.
15 Q Okay,
16 A It's not a doaient that I - I work with Intintely,
17 0 Okay, Would this be the -- the cover sheet for this thing
18 colled the Grant Agreement, wnlch was right behind it in the
19 order? Grant Agreetent which is between the IfflOT and Honey
20 Creek Railroad dated 6-26 or 6-22-02? Does that look like
21 that goes together?
22 A Yes. It appears it is a cover sheet.
Z3 Q Okay. Okay. All right. So this was - this would hove been
24 the grant for the rail - roll grade crossing liproveoents,
25 A Correct.

, PAGE 11

11

1 Q All right. 'Cause here's one that was received Harcfi 29th,
2 2006, This looks like this Is dated, signed by wllllca Silth
3 3-11-06. So I presiae it's the second page of -
4 A Second page, yes, sir.
5 Q Okoy. And this Is the detailed Intonation concerning the
6 operation of the railroad?
7 A Yes.
8 Q Okay, This particular one identifies - It says tiles, total
9 carloads originated on Line 664, correct?
10 A Yes.
11 Q All right. Total track Hies, five-and-a-half to six,
12 right? Tnars what it says.
13 A Correct.
14 Q AH right. So mis would identify the nuober of illes of
15 track for the Honey Creek Railroad as of March 14th, 2006,
16 correct?
17 A Correct.
18 Q All right. So there should be one of these for Honey Creek
19 in the INDOT records for every year, right?
20 A Correct.
21 Q All right. All right. There's 2006.
22 HR. BROOKE: He'll go ahead and nke this on
23 exhibit to the deposition. Okay?
24 THE COURT REPORTER: Okay.
25 Ht, BROOKE: All right. And I'd like a copy so I

PAGE 10

10
All right.1 Q Okay. All right. Thats what n looking at.

2 appreciate that.
3 Do you know a person noKd G.H. or BUI Shelby with
4 Railworks?
5 A No, sir.
6 Q Okay. All right. Okay. Here's another doaflent that's
7 called o docaent of - DocuBentation of Shipper Perspective
8 Nunber One, Have you seen one of those documents before?
9 A No, sir.
10 Q Okay. You don't - you know what this is?
11 A No, sir.
12 0 Otoy. All right. That answers that. All right. Go on
13 down. I have a docuoent that is -- It's received by the
14 Departrent of Transportation north 29th, 2006 called a Annual
15 Report of Class Two and Class Three Railroads. Can you tell
16 re what that Is?
17 A Yes, sir. The rail carriers are required to file their
18 Annual Report with our office. Those are generally received
19 in the Roil Freight Specialist area. It - it has general

intonation concerning the carrier.
21 0 Is this on annual filing, quarterly, or how often do they
22 have to file this docurent?
25 A Annually.
24 Q Okay. And Is it - it's a - is it a nultlpoge dcanent?
25 A Yes, sir.
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can put It back. All right?
TIE COURT REPORTER: Okay.
(Exhibit 1 was sorted for identification,
and the following proceedings were had:)

Okay. Next one I have is received by the Departeent of
Transportation on torch 15th, 2004 for Honey Creek Railroad
- Railroad, two pages, correct?
Correct.
Okay. Looks like there was a change of fon between 2004 and
2006. was there?
Yes.
Okay. This also identifies the railroad and the - does it
identify the length of track? Yes, it does. On the first
page,
Yes.
All right. And It shows five-and-a-half illes on Page 1 of
this - of the 2004 report.
Correct.
All right. I didn't see one In here for 2005. Would there
be a reason If there wasn't one for 2005? HOOPS.
NO.
Okay. All right. Is - is there a probla if a railroad
doesn't file an Annual Report?
I believe, pursuant to statute, that they can be fined.
Okay. All right.
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NR, BROOKE: Okay. Go ahead and nark this one as

Exhibit 2.
(Exhibit 2 was narked for Identification,
and the following proceedings were hod:)

ffi. BROOKE: All right.
I wait to hand you one that doesn't say 'received1 on It, but
It-s dated, signed by Hllllaa Snlth 2-12-03. So I presme
this Is the 2003 -- or actually It says Reporting Year 2002.
When are these reports due generally?
I believe April 1st or the following year.
Okay. So let's see. So Exhibit 2 would hove been for the
year 2005. Exhibit 1 would hove been for the year 2003.
Exhibit 1 Is for die year 2005; that's what it says at the
top. And Exhibit 2 would have been for the year 2003. So we
don't have one fbr 2004 it looks like.
Evidently.
I neon, I don't have any other docitents other than -
Right,
- what you guys provided to K so --
Right. Well, what was in the office was copied,
Okay. All right. All right. So we have a report for 2002
filed In 2003 showing Honey Creek Railroad with
five-and-a-half Biles of track, correct?
Correct.
Okay.
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1 A Correct.
2 Q All right. This one shows a total track alleoge of
3 thirteen-and-a-half with rain line illeage of six-and-a-half,
it correct?
5 A Correct.
6 0 All right. Okay. And total nutter of private grade
7 crossings, three. Identifies three in Sulfur Springs and one
8 in Rushville, correct?
9 A Correct.

10 0 All right. I don't think any of the other reports identified
11 Sulfur Springs for any of the grade crossings. Did they? As
12 a utter of fact, the report for 2003 showed zero private
13 grade crossings. Report for 2002 showed zero private grade

crossings. And report for 2001 showed one private grade
15 crossing, correct?
16 A Correct.
17 Q Okay. All right.
18 ffi. BROOKE: He'll go ahead and Identify that one
19 too.
20 (Exhibit 5 was narked for identification,
21 and the following proceedings were had:)
22 Q Okay. Here's another one. And a Report of Class Two and
23 Three Railroads for 1999, correct?
24 A Correct.
25 Q All right. And this is the SOK Annual Report we ve been

PAGE 14

1 HR. BROOKE: we-11 nark that as an exhibit also.
2 (Exhibit 3 was narked for Identification,
3 and the following proceedings were had:)
4 Q I have another docment that shows received March 25th, 2002,
5 Honey Creek Railroad. It-s the Annual Report for the
6 reporting year 2001, signed by Hr. Snith on 3-20-02. And,
7 for the record, can you Identify this docicent.
8 A It is for reporting year 2001 Annual Report.
9 0 Okay. And It shows Honey Creek Railroad with six-and-a-half

10 illes of track, correct?
11 A Correct.
12 0 All right. All right.
13 Nt. BROOKE: we'll go ahead and nark this one too.

(Exhibit 4 MS narked for identification,
15 and the following proceedings were had:)
16 Q All right, I'vegot-
17 m. BROOKE: Ready?

Q rve got another one, another Annual Report for the year 2000
19 for Honey Creek Railroad, Can you identify that for the
20 record, please.
21 A it is the Annual Report for the Honey Creek Railroad,
22 reporting year 2000.
23 Q Okay. And this shows -- this is signed -- received in the
24 Departnent of Transportation March 14th, 2001. Signed by
25 wllllaa E. Snltn, 3-12-01, for the year 2000, correct?
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talking about in the last previous exhibits ~
Right.
~ for prior year, right?
Correct.
Signed by Hilllai Soldi on March 3rd, 2000 for the reporting
year 1999, correct?
Correct.
Shows a total track nileage of 13.5, right?
Correct.
And private grade crossings, three In Sulfur Springs, one in
Rjsnvllle, correct?
Correct.
Okay. All right.

(Exhibit 6 was narked lor identification,
and the following proceedings were had:)

All right. Here's another one. Annual Report, reporting
year 1998, for the Honey Creek Railroad.

HR. WILSON: Excuse K, John.
Yes.
Are we identifying these as exhibits

HR. BROOKE:
ffi, WILSON:

as we go through?
ffi. BROOKE:
ffi. WILSON:

Yes, they - yes, ve are.
Okay, fine. I don't know that you've

done that In the last couple of reports,
m. BROOKE: okay.
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1 m. WILSON. I node the ossuBDtiw that they would
2 run consecutively. But aayte Just for the basis oT the
3 record, it would be great if you could nke reference to
4 those --
5 MR, BROOKE: Okay.
6 ffi, WILSON. -- as to which exhibits are what.
7 HR. BROOKE: When I get done I will Identify thei
8 for the record, Okay?
9 Hi. WILSON: Fine. good. Okay, great.
10 HI. TOE: All right.
11 Q This particular docuent received April 14th, 1999 by the
12 Departaent of Transportation, correct?
15 A Correct.
14 Q This Involves Honey Creek Rallraoa?
15 A Correct.
IS 0 Signed by Million Siitti on 4-12-99?
17 A Correct,
18 Q All right, This shows Honey Creek Railroad with 13,5 total
19 track Hies?
20 A Correct.
21 0 And private grade crossings, three in Sulfur Springs and one
22 in Rushville, right?
23 A Correct.

Q Okay.
25 Ht. BROOKE: Go oheod and lark this one too.

, PAGE 19
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1 A Yes, sir.
2 Q Okay. Sote or these are Identified as -- for exaaple, on
3 this page we have a 'less than legal.- Do you knew what that
4 neons?
5 A Less than statutory clearance area, that If there's on
6 Infrlngeient area in» in a vertical or horizontal clearance
7 area, a petition has to be filed.
8 0 Okay. So the ones that aren't as tall as they1 re supposed to
9 be or as wide as they're supposed to be. right?

10 A Correct.
U Q Okay. All right. And there's another one that says
12 -crossing exchange1 up here (indicating). Do you know what
13 thatKons?
14 A I honestly do not.
15 Q Okay. All right. And here's one that says 'sound
16 ordinance.1 Do you know what that refers to?
17 A The - years ago there was State Statute that allowed local
18 - local public agencies to petition either the Rbllc
19 Service emission of Indiana or the Indiana Deparrjent of
20 Transportation to not sound the train whistle or bell going
21 through the Municipality.
22 Q Okay. All right. That still - is that still - is that
23 still possible?
24 A The Federal Railroad Administration took over jurisdiction.
25 0 Oh, okay. All right. Okay. And then there's soaethlng else
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1 (Exhibit 7 was larked for identification.
2 and the following proceedings were had:)
3 m. BROOKE: For the purpose of the record we hove
4 identified and urted: Exhibit 1 is the Annual Report for
5 the year 2005. Exhibit 2 is the Annual Report for the year
6 2003. Exhibit 3 is the Annual Report tor the year 2002.
7 Exhibit 4 Is the Annual Report for 2001. Exhibit 5 Is the
8 Annual Report for 2000. Exhibit 6 Is the Annual Report for
9 1999. Exhibit 7 is the Annual Report tor 1998.

10 0 Correct, Mr. HcGathey?
U A Correct.
12 Q Okay. Indiana Departoent of Transportation did not produce
13 any reports before 1998, would you have those?
14 A I'B -- PR not exxtly sure when they started the Annual
15 Report-
16 0 Okay.
17 A -filing.
18 Q All right. Okay, Okay. All right. I've got another
19 docuxnt here that's entitled Railroad Section Fonal
20 Petitions, red file not In file cabinet. It's two pages.
21 Can you tell se wtot that Is? Do you know what -- M Just
U curious.
B A This appears to be a working file tor fbrnl cases filed
24 the Indiana Depament of Transportation Rail Office.
25 0 Okay. All types of cases?
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1 identified as -health and safety.1 What would that refer to?
2 A It's-It's a - - a wrldng reference to health and safety
3 generally filed by the United Transportation union just
4 concerning health and safety of their nbers at a reporting
5 point with the carrier.
6 Q On, okay. Okay. All right. Okay.
7 All right. How long have you been with the ~ with
8 the Departaent of Transportation?
9 A I 've been evloyed by the Indiana Deparaent of

10 Transportation since June 2L1982.
11 Q Oh, okay. I've got a letter here dated October 25th. 1990
12 signed by John Coum is it?
13 A Correct.
14 Q All right. Did you know Hr. Cougon?
15 A Yes.
16 Q Okay. That's why I asked 'cause it's dated October 25th.
17 -90.

Nt, BROOKE: For the record let-s - let-s Identl
19 - let's aork this as an exhibit, please.
20 (Exhibit 8 was mrked for identification,
21 and the following proceedings were hod:)
22 Q Okay. This will be Exhibit 8. This is a letter dated
23 October 25th, 1990 to o NT. R.A. Hut with Conrall fron John
24 Cougon about a grade crossing repair. Sulfur Springs, Henry
25 County. Would you hove been ftnlliar with this?
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1 A The -- trie letter MS In our accounting files, evidently the
2 districts furnished our office with a cow of.
3 Q Okay. You know what Oils letter concerns?
4 A No, sir.
5 Q Okay. All right. It talks about a repair of o grade
6 crossing and o reeling mat was scheduled to repair a grade
7 crossing, but you don't know exactly where on the Sulfur
8 Springs line that was done, do you?
9 A I have no firsthand knowledge.

10 Q Okay. All right.
11 Okay, All right. Okay. Let s cove on to o
12 docunent colled Rail Highway Grade Crossing Accident/Incident
13 Report. 1 have one here dated January -- covering January
14 -94. Are you faalllar Hith this dooflent?
15 A I'H finillar with the Torn, yes.
16 0 Okay. And mat is this particular Torn? mat does it do?
17 A It is a Federal Railroad Aoiinlstration Roll Highway Grade
IS Crossing Accident/incident Report. If there's a car/train
19 incident at a public crossing, the carrier has to go through
20 tie nultlple choice fora and cocplete it.
21 0 Okay. AH right. And if -- is this sorething that's
22 required to be filed on a nnthiy basis?
23 A Rail carriers are required to file on a ninthly basis with
24 our office, if there's been an incident, to file the FRA
25 report. If no Incidents hove occurred during a respective

, PAGE 23
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And this one Just identifies us 36/Stote Road l.
State Road 3.
State Road 3. I-H sorry--
Yes,
-- State Rood 3, Yeah, okay, Mould they also have to file
one for the county roods if there had been no incident?
Yes, sir.
Okay, All right. So would they have to file one for each
and every intersection or Just as a whole?
NO, as a whole.
Okay, They - did Honey Creek in this -- In this docuaent,
January '94, didn't Identify any USDOT AA grade crossing
ntibers, aid they?
No.
Okay. They didn't have any accidents either. But they
didn't identify any grade crossings.
Correct.
Okay. Is there any way to deteraine on this docucent, in
January of -94, whether there had teen even any activity on
the railroad at this tine?
No.
Okay. They're not required - are they required to suMlt
one of these foras whether they're operating or not? I neon,
if they're not operating, if they're not using the railroad,
are they still required to sutalt this ton?
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1 ninth, year, they are to notify us on their letterhead or
2 through on additional FRA fora that soys, -No incidents
3 occurred during this with.1

4 Q Okay. In 1994 would they have teen required to do that, or
5 would they have been required to sutalt the fora with 'none*
6 as this one was written?
7 A in -94 they probably would have - it would hove been
8 sufficient to file a Knthly report with Just stating
9 -none.1

ID Q Okay, Now, this identifies - this Is for o rail crossing
11 over o highway, correct?
12 A Correct.
13 Q All right. It woulan11 involve county roads, would it? You
14 wouldn't have to rile one of these fonts if you had --
15 crossing a county road, would you?
16 A No, sir. A report would have to be filed on all public
17 Intersections, whether it be state, county, city or town.
18 0 Oh, okay. Okay, fluid they have to identify all the
19 intersections?
20 A They - they - they would probably identify It through the
21 USDOT AAR Grade Crossing identification Nucter, riiich would
22 then provide the street or rood one.
23 Q Okay. But there Is - box eleven says 'highway nooe or
24 ruter.1

25 A Yes.
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1 A If - if they're not operating over it, no.
2 0 Okay. So by filing this fora then that would be a
3 presuoptlon that they were operating on the - over the --
4 the line?
5 A Or a portion of their line. Sooewhere the carrier was
6 operating so they riled this oonthly report.
7 Q Okay. And in - in this particular instance the Honey Creek
8 Railroad has lines in both Henry and Rush County, right?
9 A At--in 199V?

10 Q well, at - yes, in 1994.
11 A '94.
12 Q Identifies the counties.
13 A It does identify the counties as Henry and Rush, yes,
14 Q Okay. So if it would have teen Just operating in Rush
15 County, It still would have had to rile this fora, correct?
16 A Correct.
17 0 Okay. Even though - even if it wouldn't have been operating
18 In Henry County, correct?
19 A Correct.
20 Q Okay. All right. That's what I --
21 ffl, BROOKE: Why don't we go ahead and Just lark
22 this-well, HI tell you what--
23 Q Over the years the rail grade crossing report fora has
24 changed; has it not?
25 A Correct.
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1 Q Okay, Souebodys got soae Job to do in Washington to change
2 the fdris, I guess, right?
3 A PosslDly.
4 Q I won-t ask you to answer--1 won-t ask you to answer that
5 question. SooetoaY's got to do soaetnlng, All right.
6 Okay. I hove a series of these Rail Grade Crossing
7 Reports subQltted to K froa 1NDOT going frrc 1994 up through
8 2000 - Decetier of '06.
9 A Yes, sir.

ID Q Okay. You writ to take a look at those; Just cake sure
11 theyre all the sase - sane type of doauent. I'll Just
12 wrk thei as one.
13 m. BROOKE: Lets go off the records while he-s
14 exuining those,
15 (Thereupon, ofter an off-the-rccord discussion,
16 Exhibit 9 was narked for Identification,
17 and the following proceedings were had.)
18 ffi. BROOKE: we 11 go dock on the record now here.
19 Q YOU ve had on opportunity to go through these - all these
20 reports that note UP Exhibit 9; hove you not?
21 A Yes.
22 Q Okay. These are all -- well, the fora Is different. They're
23 all the sace Intonation; they re all the Rail Grade Crossing
24 Incident Report Tons, correct?
25 A Correct.
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Okay. All right. Anything else that they're required to
file?
Carriers are required to file their Resident Agent.
Okoy, All right,

f«. WILSON: I dlon't hear that last response.
THEWIMSS: Resident Agent.
ffi. BROOKE: Resident Agent.
ffi. WILSON; Resident Agent, Okay, fine.
TIC WITNESS: And If I nay, flr. Brooke, I believe

on the Annual Reports there ray be a category for riling
Resident Agent.
Let's take a look. That would be on this, like. Exhibit 1
through 7. It identifies the railroad officers.
Okay.
Oh, and it does specify the Resident Agent, Okay.
Okay.
All right. So it would have been on the Annual Report,
Okoy, Anything else?
No, sir.
Okay. What about tariffs or rates? Are they required to
file those?
No, sir.
Okay, in sore of these doanents there are sone flnanclals
-- Inane, expenses - for tte railroad, Do you know why
those wouldn't have teen fllecf?
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1 Q And these are all for the Honey Creek Railroad?
2 A Correct.
3 Q Okay. All right. Okay. He'll go ahead and enter that into
4 the record as well,
5 Are there any other reports that you're aware of
6 that a railroad is required to file with the Indiana -
7 Indiana Department of Transportation?
8 A Carriers are required to file their Operating Tlie Table and
9 Operating Rule Book.

10 Q Okay. All right. I didn't notice a tire table or rule book
11 that was sutoitted to R as part of the Honey Creek
12 docucntatlon. Do you know if they have siuitted that?
13 A It - It should hove been Included In this. It lay have been

on oversight on filing; I-n not sure,
15 Q Okay. If Honey Creek would only operate on a seasonal basis,
16 hauling grain to an elevator, would they hove to have a tile
17 table as well?
IB A Tlie table's very generic, Tiie table would probably - that
19 would be their tire table Is -we operate seasonally.1

20 Q Okay, All right, Where would the UK table and rule book
be found In INDOT?

22 A Rail Office.
23 Q Okay. Is that soreHhere in this building we re in right
24 here?
25 A Yes, sir. Ninth floor.
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No, sir.
Okay. All right. Mould Honey Creek be required to file or
sittlt anywhere on Identification of its track inventory,
what type of track it is, where it is, that sort of thing,
laps?
No filings with the State. There lay be SOK type of - M
thinking with the Federal Railroad Atkinlstratlon. And I do
not know any -- the CFRi that they ny hove to file what type
of track classification it is.
Okay. Nothing that the State requires?
No, sir.
Okay. Any reoulreients for filing concerning naintenonce of
the tracks? The State require a railroad to file doaients
showing nlntenance done?
No, sir.
Okay, Do you know a Kike, Is it, Sclie? Seine?
NT. Seine.
Sclie. Okay, well, see, I really butchered that one, HI,
S-c-i-i-e. Okay, Nhofs his position with INDOT?
flr, SciK, at one UK, was the Rail Office Manager.
no longer with the State of Indiana.
Okay. He was Rail Office Manager before Mr. Beck?
Yes, sir.
Okay, And do you know where Mr. Seine is?
No, I do not.

He is
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1 Q Okay. Allritfit.
2 ffi. BROOKE: Okay. All right. Let's go ahead and
3 nrk this letter Just so I an identify It for the record.
4 (Exhibits 10,11 & 12 were sorted for identification,
5 and the following proceedings were had:)
6 0 All right, I've got sore doanents that the court reporter
7 has larked. Let's start with Exhibit Nutter 12. All right?
8 For the purpose of the record, can you Identity ExhlDlt
9 filter 12. Sow e-iails - e-roll exchange, right?

10 A It appears to be an e-nall fron Lawn Marshall to Ten Beck,
11 0 Okay, Ard Mho Is Lavon Marshall?
12 A She Is o Rail utility Technician with the Indiana Departnent
13 of Transportation, Greenfield District,
L4 0 Okay. Is Lavon narshall still with INDQT?
15 A Yes.
16 Q Okay. All right. And these are e-nails doted In February of
17 2002 concerning the Honey Creek Railroad; are they not?
18 A Yes,
19 Q And these ore e-noils that would be kept within the - within
20 the dooients or INDOT?

A Yes.
22 Q Okay. Have you seen these e-wiis before?
25 A No.

Q Okay, But you know they exist in your file, right?
A Yes.
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25 Q

And Exhibit Nflber ll. Would you identify that for K,
please.
Letter frca Hichoel Seine, Railroad Section Manager, to
Mr. Siltn of the Honey Creek Railroad doted March 25th, 2002.
Okay. All ri£it. And this is a response to soae Intonation
provided by Honey Creek Railroad that was in reply to the
March llth letter, correct?
I have not read through it, Do you --
Okay.
Do you want re to -
Yeah.

ro. wiLSOh: I think the letter speaks for itself.
rc, BROOKE: I just wont to cake sure we've got

thei In the right order here and it does identity It.
Ki. WILSON: Yeah, un-huh.
Nt. BROOKE: Okay.
THE WITNESS: The March 25th letter basically

states that - fulfills the requlreaents of Itea one in
Mr. Seine's March Utfi letter.

ffi. BROOKE: Okay. Okoy.
Okay. Are you faillar with the Industrial Rail Service
Fund? Do you know what that is?
Ffflillor with it, the Rail Office. The Rail Freltfit
Specialist handles the Industrial Rail Service Fund grants.
Okay.
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Q Okay.

ffi. WLSON:
MR. BROOKE:
MR. WILSON:
ffi. BROOKE:

KR, BROOKE: For the record, we'll - Richard,
these are a series of e-iails between Lavon Marshall to Too
Beck doted February 8th, 2002 ond also February 19th, 2002
concerning the construction on the Honey Creek Railroad where
they were rawing --

-track. Yep.
- track. All right?
Uh-huh.
All rlgfit.

Next exhibit, which is Exhibit ID, is o letter dated March
llth, 2002. For the record, can you identify that.
Mr. Michael Seine, Rail Section Manager, letter to Mr. Silth
of the Honey Creek Railroad dated March nth, 2002.
Okay. All right. This letter Is within the records of INDOT
concerning Honey Creek Railroad; are they not?
Yes,
Okay, Do you have any knowledge of this particular letter?
No,
Okay. All right.

nt. BROOKE: For the record, Mr. Wilson, this Is
the March llth, 2002 letter froi INDOT to Mr. Silth
concerning the sore utters os in the e-cails,

ffi. WLSON: Right.
Nt. BROOKE: ukay. All right.
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m. BROOKE: Let• s go ahead and nrk that.
(Exhibit 13 was Darted for identification,
and the following proceedings were had.)

The court reporter's narked Exhibit Huffier 13. Would you
identify that for the record, please.
It - it's titled Exhibit L Executive Suuary, industrial
Rail Service Fund, dated January 30 of 2001, awarding the
Honey Creek Railroad an industrial Rail Service grant.
Okay. Project location?
Rushvllle, Indiana.
Okay. And HP is lilepost; is it not?
Hllepost 23 to Hllepost 18-ond-a-half.
Okay. M starting to learn of the lingo here. Do you have
any faaiUarity or understanding of what this doaoent is
other than what It says?
Other than what it says, I have no other imitate knowledge.
I did not craft it.
Okay. Okay. For these particular grants, do you know if the
railroad's required to subnU o business plan or scee other
report os to what they're going to do with the grant?
I believe they sutnit on application which has a general
scope of work.
Okay. Where would -- where would the applications be kept
then?
The applications would be in the Rail Office.
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1 Q Okay. I didn't notice any of those applications In any of
2 these doacents produced by IKDOT. Mould that - were they
3 kept In a separate rile or different location or --1 see We
4 grants being awarded. I see Executive Suaaries and
5 contracts, but I don't see the applications thnselves.
6 A Then, NT. Brooke, 1 have no explanation -
7 0 Okay.
8 A -- why It wouldn't be,
9 Q Okay. I didn't know. I thought it was kept In a different

10 place or whatever so - okay.
11 Is there any document or report that Honey Creek Is
12 required to rile with the State showing where the - Its
13 connection to the Interstate rail systei has been severed?
Ill A NO.
15 0 Okay.
IS A Not - not thct n aware of,
17 Q Youdon-t-okay.
18 Is It possible that we can take a look and see
19 where the Operating Tiie Table and Rule Book is with -- with
20 INDOT? is that --
a A Yes.
22 Q Could we get a copy or that for the - for the purpose of the
23 deposition?

A Yes.
0 Okay.
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1 ffi, BROOKE: I have no further questions then,
2 Hr. Wilson has son questions for you.
3 CROSS-EXAMINATION,
4 QUESTIONS BY RICHARD R. WILSON:
5 0 Okay. Hr. HcGathey, an I pronouncing that right?
6 A You1re close enough. That's fine, Mr. Wilson.
7 0 NcGathey?
8 A Yes.
9 0 Okay, rine. Thank you. Now, the -- on the INDOT Heb site,

10 you are noted as a Code EnfbrceKnt Officer, and you told us
11 this Darning that you are a Code Administrator, is there any
12 distinction between those fro positions?
13 A No, not really.
14 Q What do you do as a Code Enforceient Officer?
15 A It - It -- basicallywedo the field examinations or reviews
16 for potential violations concerning safety Issues primarily
17 at rail highway Intersections.

0 Okay. And in connection with that do you aaplle or sudlt
19 any Infonation to the Federal Railroad Administration?
20 A No.
21 Q Who would do that at INDOT?
22 A In what respect, Mr. Wilson?
23 Q Hell, for example, I'i looking at docuents that are public
24 records on the USDOT FRA Heb site, which it refers to USDOT
25 crossing inventory Infbmatlon.
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1 MR. BROOKE: Do you have any problea with that,
2 Richard?
3 ffi. WILSON: No, If they've got then available.
4 HR. BROOKE: Okay. Let's take a break for a
5 ilnute. Okay? I'll hove hla go UP and see If he can find
6 the Operating Tin Table and Rule Book for Honey Creek
7 Railroad. Okay?
8 We'll go off the record, allow hli to -1 think
9 you've got to go upstairs, isn't it?

10 TTEWITKSS: Correct.
11 (Thereupon, otter a recess at 11:15 O.B.,
12 the following proceedings were had:)
13 HR, BROOKE: Lefs go back on the record.
14 Q Mr. ftGathey, we took a break. And during that recess you
15 went to try and find the Operating Tine Table and Rule Book
16 for the Honey Creek Railroad, correct?
17 A Correct.
18 Q And were you successful in rinding those docunents?
19 A No. Hiere they would have been located in our office, they
20 were not present.
21 0 Okay. So, to the best of your knowledge, INDOT does not have
22 a copy of the Honey Creek Railroad Operating Tiie Table or
23 tale Book, correct?
24 A Correct.
25 0 Okay. All right.
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1 A Yes.
2 0 And it talks about an initiating agency. And it refers to
3 the State in this particular situation, which happens to be a
4 Honey Creek Railroad crossing at Route 36. What -- what does
5 that reference to •initiating agency* refer to; if you know?
6 A The -- the Federal Railroad Administration Rail Highway
7 intersection Inventory, one. Is a voluntary progrtn. The
8 question of Initiating is If either the - the rail carrier
9 or the State is designated the - the entity that can change

10 part or this record, that whoever would change a part or the
11 federal record, it would Indicate If it was initiated by the
12 State or the railroad.
13 Q Uh-huh. Do you know if the Stnte or Indiana INDOT rail
14 section has ude any initiate - has Initiated any changes
15 with respect to the Honey Creek Railroad Inventory
16 infornatlon?
17 A The - with respect to the Honey Creek Railroad, I would not
18 be sure, Hr, Wilson. We have Initiated inventory record
19 changes. But !•• not exactly sure for specifically the Honey
20 Creek Railroad.
21 0 You hove not personally done so.
22 A No.
23 Q Okay. In the course or your involvewit with otdinistering
24 crossing enforcenent and safety issues in Indiana with
15 respect to grade crossings, do you have occasion to view SIB

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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1 Abonflonrent Orders or issue -- or filings?
2 A No. That would be handled thruusft the rail - Rail Freight
3 Specialist, rtlch years ago was referred to as Rail Planner.
4 0 Okay. I see. Do you have any knowledge as to what they do
5 with those orders or tilings?
6 A No.
7 Q Okay, Let K see here,
8 ffi. WILSON: ukwtiilevr re »rklng things for
9 Identification, John, you went through sone correspondence

10 between INDOT and Mr. Salth. And I think you - your lost
11 ltd that was Darted for Identification In that connection
12 was Exhibits ID, 11,12. Could I ask you if you have the
13 docnents available there, to also pull a -- vinat appears to
14 be a letter frn venetta KBefe to flr, Seiith dated Hey 24th,
15 2002,
16 MR. BROOKE. See K I COT find that.
17 Hi, WILSON: If you can-1 find It, I will get with
18 the court reporter afterwards and get her address, and I can
19 send copies of those to you and to her.
20 ffi. BROOKE: Okay. Hay 24th, 2002. Okay.
21 Hi. WILSON: These are follow-on itets that deal
22 with the rewval of track at the - on the Suitor Springs
23 line.
24 N. BROOKE: Sure. And I'D -- and i-a just not
25 seeing it in here.

, PAGE 39

1 it would be district, right?
2 THE WITNESS: Correct.
3 HR. BROOKE: Okay. Lovon Marshall works for the
1 district office for INDOT. And so what Hr. HcGattey was
5 telling K was that it ny be --
6 HE wrtTESS: And NT. Lovall also. I heard
7 Mr, Wilson reference Hr. Lovall.
8 HR. BROOKE: Yean, yeah, it oay be in the
9 infortation fraa the district office.

10 ffi. WILSON: Okay.
11 If, BROOKE: Which would hove been -- it should
12 have been this first section here.
13 KR. WILSON: Lct-s do it this way, they're flirty
14 short, let ee Just read thei into the record. And then,
15 Hr. NcGathey, if you hove any personal knowledge or
16 infomatlon regarding the contents, you can - you can Infdn
17 ne if tint's the case.

Ht. BROOKE: Okay.
19 THE WITNESS: Okay.

ffi. WILSON: let's iark Oils as exhibit -
21 Deposition Exhibit 14, what will be 14, And I111 provide o
22 follow-up copy or the letter.
23 MR. BROOKE: Okay.
24 ffi. WILSON: Ifs addressed to Willlaa SDitn at the
25 Honey Creek Railroad. Ifs dated Hoy 24th, 2002, and it is a
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KR. WILSON: Okay. And then there's a further

e-nll between Hr. Scioe and a Hr. or Rs. Lovall dated August
2L 2002 and a response to that e-oall, apparently fron
Nr. Lovall back to Hr. Sclie, dated August 22nd, 2002
regarding tne Honey Creek Railroad and Its abandoment
status. Tnose two doonents we ought to - I'd like those to
be Barked as Exhibit - I guess they would go along as
deposition exhibits,

HR. BROOKE: Can I look in yours?
THE WITNESS; Sure.
HR. BROOKE; I'B going to look In his doanents.
TIE WITNESS: I was wondering --
ffi. WILSON: You know what, let ue see if I can't

locate thei, And if you have a fox ruter, I could fax then
to you.

ffi. BROOKE: Let ne see -- let re see if I can find
thei In his records. Okay?

Nt. WILSON: Okay.
ffi. BROOKE: Cause his aren't as Kssed up as

Bine.
ffi. WILSON: Uh-nun.
TfcHITfESS; Could - could that have possibly

been subiltted by our district People, and I would not have a
copy of It?

HR. BROOKE: That night be, If ifs Lovon Marshall

, PAGE 40
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1 letter fron venetta Keeft, project Manager.
2 Thank you for providing the uterials requested by
3 the Hoy nth deadline. Enclosed ore two supplemental loan
4 agreenents that transfer the collateral froo the Sulfur
5 Springs line to the Rush County line for industrial rail
6 service along filter 12. Please execute both copies and
7 return to NT. Michael Seine at tne following address. And
8 it-s an Indiana DOT address. Once returned the contracts
9 will be sent through the State signatory process Milch lay

10 take up to six weeks. If you hove any questions, call re or
11 Hr. Seine, and tne telephone rmter.
12 Q Do you have any personal knowledge regarding the contents of
13 this letter?
14 A I have no personal knowledge.
15 Q Okay, fine. Tne next let -- the next exhibit, which we would
16 nark as Exhibit 15 -- lake sure I'B getting thee riftt - is
17 an e-coil of Wednesday, August 21,2002, froa Larry Lovall to
18 Hike Seine.
19 And it says. Interested on where the abandoment
20 status of this railroad. Recently a new conpany has
21 relocated here and hazardous waste, we have received several
22 inquiries on the safety issue surrounding the fact that the
23 general public knows there are air trains possible on this
24 track and do not slow down. Will not expect these Haz Hat
25 trucks to be stopped at these crossings. Let K know,
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1 Lawn.
2 And then on Thursday, August 22nd, Hr, Setae return
3 -- responds to NT. mall: Lorry, I spoke with 8111 Saltn,
4 President of Honey Creek Railroad, this Doming, In response
5 to your e-aoll I advised Bill that It was In his test
6 interest to get his abandoment application filed Mlth the
7 SIB as soon as possible. He expressed sone hesitation to do
8 Oils as he doesn't want the right of way to revert. And then
9 in parentheses, as It would once tne STB approves the

ID atondoment, end of parentheses. As an alternative Honey
11 Creek plans to Instruct its aolntenance of wy contractor
12 resove the cross bucks and any crossing signals and to
13 conspicuously rewve a section of rail on both sides of each
14 crossing. Once this Is done hazardous Doterial trucks and
15 school buses ore no longer required to stop at the, quote,
16 crossings, end quote. Bill, please let Larry Lovall of our
17 Greenfield District when you plan to have this work started
18 and covleted and his phone nuber.
19 Do you have any knowledge regarding those
20 comunlcatlons?

A I hove no personal knowledge,
22 Q Okay. Do rail carriers routinely coordinate with your
23 district offices to take crossings out of service when they
24 discontinue or abandon their roll lines?
25 A I would say yes.

l
2 Q
3
4
5
6
7 A
8 0
9

10
11
12 A
13 0
14 A
L5 Q
16
17
18
19
20 A
ZL Q
22
23
24
25 A

over.
Uh-huh. Okay. Just a noaent.

With respect to tne issue of the Operating TIce
Tables and Rule Books, can you refer K to the IMOT
regulation or statutory requirement for the filing of those
uterlals with tne rail section?
Difficult off the top of iy head but It is State Statute.
Okay, Perhaps to save Hr. Brooke and ivself a little
research UK, could you perhaps follow up our deposition
here with a short letter to us Just advising us what section
-- what statutory section that Is?
Be lore than glad to. I can give you a coll if you'd like.
Okay. That would be helpful.
Okay.
Appreciate that. Let's see,

And It Muld be your testlnony that you hove no
personal knowledge regarding the particular circuBstances or
conditions at each of the grade crossings on the Honey Creek
Sulfur Springs line; Is that correct?
Can - can you state that again, Hr. Wilson?
Yeah. You Indicated that, when Mr. Brooke was questioning
you, that you hod no personal knowledge regarding the
particular crossings on the Honey Creek line; is that
correct?
That is correct. If - If - during a ronnl review, if

1
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How is that occoaplishea?
Specifically If It involves a State Route -
Uh-huh.
-- they would have to approach the district for closure of
the rood to allow the rail equipment in to renove the
crossing arterial,
And -- and do they - do they require an order or anything
froa the Indiana Public Utility Ouisslon or froo INDOT to
authorize that closing of the crossing?
No, sir,
It -- now, in saae cases does that entail -- entail renvlng
the rail and paving the crossing?
Yes.
And then in other cases would It Involve Just the paving over
of the roll - existing rail line?
Possibly, yes.
Okay. You don't have any requlreaent that in each cose the
rails and tracks be reaoved froa the crossing.
No. It would be nore at tie district level. I would soy
with State - State Highway - Highways we would require or
we would request that the arterial be renved,
m-huh.
I - I have noticed throughout the state that on city, town.
counties that carrier's sonewnat negligible and just pave
over. Or It nay te Just the roofroy agency Itself paving
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there was SOK type of violation, it would have been written
up, and it would have been part of our public record.
Okay. And as far as you know, as long as you've been with
the -- been a -- an Enforcement Atfilnistrator, do you hove
any personal knowledge regarding any violations or
enforcenent actions that were taken by your section with
respect to the Honey Creek Railroad Sulfur Springs line?
No, sir.
Okay.

ffi. WILSON: I have no further questions, John.
ffi. BROOKE: I have no questions.
m. WILSON: Okay, Subject to that, you know,

follow-up by fr. HcGathey, I think we can conclude.
TIE COURT REPORTER: Did you want a copy of the

transcript?
ffi. WILSON: Oh, yes, wai,

AND FURTHER HE DEMENT SAITH NOT.
(11:40 a.l.)

(Signature waived)

MICHAEL HCGAT1EY
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STATE OF INDIANA )

COUSTY OF HAMILTON )

85

I, Lisa C Pierce, a notary Public ia and for tha

County of Hamilton, State of Indiana at large, do hereby

certify that HICHUL HCGATHEY, the deponent herein, was by me

first duly sworn to tell the truth, the whole truth, and

nothing but the truth in the aforementioned matter.

That tlie foregoing deposition was taken on behalf of

Gary L Roberta, Robertn Pipeline Conatructioa Company, Inc ,

and Roberta Construction. Inc , at the Indiana Department of

Transportation, 100 North Senate Avenue, Government center

Horth, Room T55B, Indianapolis, Karion County, Indiana, on

the 10th day of April. 2007, concnenciug at the hour of

10 15 a 11 , pursuant to Applicable Rules of procedure;

That aaid deposition was taken down In stenograph notes

and afterwards reduced to typewriting under ny direction, end

that the typewritten transcript is a true record of the

testimony given by said deponent, and thereafter preaeated to

said deponent for his signature, and that the signature of

said deponent to hia deposition waa waived by the deponent

and all parties present, the deposition to be read with the

same force and effect as if signed by him

That the parties ware repreaanted by their

PAGE 46

aforementioned counsel
IT

I do further certify that I am a disinterested peraon

In this cause of action, that I am not a relative or attorney

of either party, or otherwiae interested in the event of this

action, and an not in the employ of the attorneys for either

party.

IN KlTinss HBERROF, I have hereunto sat ny hand and

affixed ey notarial aeal this of , 2007

V O T A R Y P U B L I C

Hy Comiaaion Expires
April 13, 2013

County of Residence
Hamilton
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stopped ID40-25
Street Ml 22:22
Subject 11144:12
submit m 22.5 23.22,25 28.3 32.
19.21 35:18

submitted [9)8:15,22 25:7 26:
11.1236:23

successful [1)34:18
sufficient [U22:8
Sulfur (10)15:7,1116-1017:21
20.24 21:7 37:2240:4 43-19 44:
7

Summaries Ml 33:4
Summary PI 3:139:11 32:6
supplemental H140:3
supposed [2] 19:8,9
surrounding (1140:22
sworn 11) 4:4
system (1133:13
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Table MO) 26:6,10,17,18,19.20 33;
1934:6,15,22

table's Ml 26:18
Tables [i]43:4
talks (2121.5 36:2
tall Ml 19:8
tariffs li| 27:20
tea Ml 6:16
Technician Ml 29:12
telephone [1140:11

testified Ml 4:6
testimony Ml 43.16
themselves M) 33:5
There's [0)8:311:2119:5,11,25
21:18,2438-1

Thereupon [316:9 26:15 34:11
they've Ml 34:3
thinking m 28.7
thirteen-and-a-half ['115:3
though M124:17
Three Pi 10:1516:7,7.2316.10
17:21

throughout M142.23
Thursday Ml 41.2
titled m32:6
today (214 22 6:1
together Ml 9.21
Tom [3] 6:13 29:10 30.3
took P119-24 34:14
top P113.14 43.7
total [6111:8,11 15:2,616:817:
18

town [2] 22:17 42:23
track M5]11:11,1512:1313:23
14:1015.2 16:617:19 28:3.4.9
30:7.8 37:22 40.24

tracks [2128:1342:18
train Ml 19:20
trains Ml 40-23
transcript M144:15
transfer H140-4
Transportation M8)4:16.23 5:5,
86:37:410:1412:614:2417.
12 18.12.24 19.20 20.3,8.10 26
729:13

trucks (2) 40:25 41:14
truth PI 4:4.4.5
try M134:15
Two PI 10 1512:716:22 18:20
35:1238:640:3

type PI 9:14 25:11 28.4.6.8 44.1
types Ml 18:25

y
understand P)4:21 5:1 6:25
understanding P] 5:7 32-14
Union Ml 20:3
United M)20:3
up (ai 19:12 26:7.20 34:5 38:19
40:1043:944:2
upstairs Ml 34:9
USDOT (4122:21 23:12 35.24.24
using Ml 23:24
Utility PI29-1242:8

vacant P) 5 24,25
Venetta M5.7 7.13 37:14 40:1
vertical M)19:6
view (1136:25
violation Ml 44:1
violations Pi 35:16 44.5
voluntary Ml 36:7
Voucher M7:4.7,10 8:16

W
Washington (1)25-1
waste MI40:21
way n 23.18 39.13 41:8.11
Web (2) 35:9,24
Wednesday [i)40:i7
weeks ('140:10
whatever n)33:10
whether 0122:1723 19.23
whistle (1119.20
whoever M) 36:10
whole [314:4 23:9.10
wide Ml 19 9
will PI 17.7 20-22 37-17 39:21 40:
9.24
William [6111:213:714:2516-5
17:1639.24

WILSON [36] 16-18,20,2317:1.6,
9 27-5.8 30:7,9,21.24 31:12.15
34:3 35:2.4.6.22 36:16 37:8,17,
21 38:1,13.18.21 39-7.10.13,20.
24432044:10,12.16

Within P! 29-19.19 30:15
WITNESS MO] 27:6,9 31.17 34:
1038.10.12.2239:2.6,19

wondering M)38:12
Woops M)12:20
work [5| 8:11,15 9:1632:22 41:
17

worked M)5:10
working (2)18:23 20 2
works (2)7:17 39-3
written P) 22:6 44-1

year M9]ii:ig 13:6.10,12,12.13.
1414:6,8,16,22,2516:3.6.17 18:
5,5,6 22:1

yeare [3)19-17 24:23 37:3
Yep Ml 30-7

zero 12)16:12,13

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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EXHIBIT K-1



Corporate Profile

2)

3)

Corporate Name

Address

Officers

Ito

I.

4)

5)

6)

Phone Number

Year Incorporated

Indiana Resident Agent

Resident Address

. President

, Finance Officer

, General Manager

Fax Number

V 7 STO(j^rv L
' "4f'fi|U

Corporate Data

7) Number of Employees

8) Total carloads originating or terminating on line

9)

10)

Total carloads passing over line as bridge traffic

Total Track Mileage _ (O rL

Main Line Mileage _ Is'h
(not including miles utilized through trackage rights agreements)

Track Mileage at "Excepted" Level Track Mileage at "Class 1" Level

Track Mileage at "Class II" Level" lf**£. Track Mileage at "Class HI" Level or Above_

11) Major Commodities shipped rn
IS

___ EXHIBIT T

m
USAC PIERCE

over, please=>



Corporate Data

12) Gross Revenue Q d (4^ \

13) List four largest stockholders I V /! /$ Q " .
and percentage held A J\ iGl^w T . V>V\jdtv\

14) Total number of Public Grade Crossings

Gates £) Flashers J _ Stop Signs (J Crossbucks p Other LJ
(classified according to highest level of warning device)

15) Total number of bridges are on the line _
14 feet or less 15-25 feet 26 feet and longer

16) Total number of Private Grade Crossings

17) Frequency of service on line rt -r\
,-?( 6

18) Rolling Stock Information xi
Number of Locomotives owned/leased x^T

Number of Freight Cars owned/leased

Statement Verifications

Name

Signature

Title

Date I J"

over, please=>



EXHIBIT K-2



Corporate Profile

1) Corporate Name

2) Address

3) Officers

£ . .J>ftn .

4)

5)

6)

Phone Number

Year Incorporated

Indiana Resident Agent

Resident Address

_, Finance Officer

, General Manager

Fax Ni

i f r

Corporate Data

7) Number of Employees

8) Total carloads originating or terminating on line

9) Total carloads passing over line as bridge traffic

10) Total Track Mileage ft*3 .^

Main Line Mileage Lf t S

(not including miles utilized through trackage nghts agreements)

Track Mileage at "Excepted" Level 6 « 5 Track Mileage at "Class I" Level

Track Mileage at "Class II" Level" O Track Mileage at "Class HP Level or Abovc.Q-

11} Major Commodities shipped

EXHIBIT _

WITNESS
_

LISAC PIERCE

:.\ over, pleases



Corporate Data
12) Gross Revenue

13) List four largest stockholders / T II. f ^ • fA
and percentage held IA j l l l iQ-m £* CW\ i*J-K. /£j/) %

14) Total number of Public Grade Crossings

Gates f^ Flashers rf Stop Signs£)_ Crossbucks | S Other
(classified according to highest level of warning device)

1 5) Total number of bridges are on the lmev
14 feet or less __ 15-25 feet _ 2*6 feet and longer

16) Toial number of Private Grade Crossings 3 S&J.flAu.r So^. -r-r.p..-w, .yr

17) Frequency of service on line

S&J.flAu.r Sor.** c / / £t?sh J • //- - -

18) Rolling Slock Information
Number of Locomotives owned/leased

Number of Freight Cars owned/leased O
19) Attach detailed map showing track location that identifies communities and businesses currently

served Provide a track chart showing rail weight, location of badges, road intersections, interchange
locations, locations of double or triple track sidings, names of other railroads with which interchanges
occur and any other information typically found on a track chart

Statement Verifications

Name

Signature

Title

Date

over, please:



EXHIBIT K-3



BECK, TOM

Frpm:
Sent:
To:
Subject:

MARSHALL, LAVON
Tuesday. February 1 9, 2002 8 44 AM
BECK, TOM
RE. Honey Creek Railroad

I hate to be a pest Were you able to look at this last week? Just wondering.

— Original Message —
From: BECK. TOM
Sank Friday. February 08. 2002 14 40
To: MARSHALL. LAVON
Subject: RE Honey Creek Railroad

LaVon. Thank you for the information about this line. I want to talk to my boss Mike Same about this situation I have
looked at the loan contract INDOT has with Honey Creek railroad. We loaned them $200,000 in 1993 to purchase and
rehabilitate the Sulphur Spnngs line. We took a security interest in the line. The rail and the underlying property serve
as the collateral for the mortgage. In the contract, it clearly states that Honey Creek cannot take any of the track away
without asking INDOT for permission. Until their loan is paid off, I believe we hold title since the rail line is the security
for the mortgage. Like I said - 1 want to talk to my boss about this first I have not talked with Bill Smith I think we
might want to go take a look at the situation We may drive up there early next week I'll let you know as we proceed
with this situation Thanks again for letting us know about this situation

- Tom Beck

— Original Message —
From: MARSHALL, LAVON
Sent- Friday. February 08. 2002 1 0 49 AM
To: BECK. TOM
Subject: Honey Creek Railroad

A couple weeks ago we inquired about the Honey Creek railroad and if it was abandoned. I recently talked
to Bill Smith who informed me that he was ripping rail from just North of SR 38 where it hooks into NS and selling
the rail to make improvements to the line that goes to Rushville. I said that made sense but has he filed for
abandonment He stated that he owned not leased the rail and did not think he needed permission I gave him
your number for more particulars Has he contacted you1? He has removed the rail already. What is your
determination of this matter? Let me know.

LaVon
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MARKTHORNBURG (02/12/071HONEYCRf kD( INC. PETITION FOR DECLATORY JUDGMENT

1
3

J

4

5

C

7

a

9

1C

11

12

13

14

15

16

17

18

19

30

31

22

33

34

25

SHKKT 1 PUR 1 J^S> jV^l If^VVlL

II Mil \\ <~J *^>u>irBefore thJS-^ ^-X U
SURFACE TRAH8PORTATIOH BOARD

PIHAHCR DOCKET HO 34869

HONEY CREEK RAILROAD, IRC
PETITION FOR DHCLARARY ORDER

The deposition LOCI oral examination of HARK TEORNBURG

a witneaa produced and sworn before w Liaa C Pierce a

Rotary Public in and for Che Couity of Hamilton. State oE

Indiana, taker, on behalf of Gary L Roberta, Robert • Pipeline

Canst ruction Ccvpany. Inc and Roberta Construction, Inc , at

the Henry County Court home. 1315 Race Street, Second Floor.

He" Castle, Retry Ccuily, Indiana, ei the 13Lh day of

February 3037, eoaeeceing al the hour of 1 15 p •

pursuant lo Applicable Rules of Procedure, with written

notice aa to tlee and place thereof

ALLIANCE CODRT REPORTING
P 0 BOX 78361

IRDIAHAPOLIE, IH 4627B-0361
1317) 87S-J914

1 16/7) 867-8600

f
f

1

3

3

4

5

6

a
9

10

11
13

13

14

IS

16

.7

18

19

20

21

33

23

24

25

panr 1

I M D E X OF E X B I B

•Roberta* Deposition EmMblt Bo
l - County Highway Dally Wort Report

T Oharrett
2 - County Highway Dally work Report

T Burke
3 • County Highway Dally Hork Report

Ton Bardeiw)
4 • County Highway Dally Hork Report

Rick Miller
S m Couity Highway Dally Hork Report

Harold Gray
6 • County Highway Dally Hork Raprrt

Rick Howe
1 - County Highway Dally Hork Report.

J Hill lane

Exhibit 3 fro* the Deposition of
Hlllln E Saith

I T S

PAGES

4

4

4

4

4

4

4

13

PAGE 2 PAGE 4
2

2

3 FOR •ROBERTS' John H Brooke
BROOKE KAHHORR, P C

4 112 Eaat Gilbert Street
»it Office Box 1071

5 Kuncie. Indiana 4730B
Phone (765) 741-1375

6

7 FOR 'Hony CREEK1 Richard R Hllaor.
P» I D 125661

8 137 Lexington Avenue
suite 100

9 Altoona, Pennsylvania 1(601
Phone (814) 944-3201

10

11

13
I N D E X O F B X A M : H A T I O »

13
PAGES

14
DIRECT EZANIHATIOH

15 Questions by John R Brooke 4

16

17

16

19

20

31

22

23

24

35

2
3
4
5
6
7
8
9

ID
11
12
13
U
15
16
17
18
13
20
21
22
25
24
S

4
/IT«*Hllm!*>M 1 1 lL|-J"tiHiii ^ a-HBWi ••uaalmsi At,^ t jiiuit--| f 1 juiJ- 1 JLH(Exhibits 1 through 7 were wnced for iflentlncotlon,
(nd the fbllotrtng proceedings were nod:)

(1:15 P.I.)
February 12, 2007

NUK THORfftRG, having been first duly
sworn to tell the truth, the whole truth and
nothing but the truth, relating to said
utter ws exnlned and testified as follows:

DIRECT EXAHINOTION,
QUESTIONS BY JOHN H. BROOKEi

Q Hr. itonturg, ly roe is John Brooke. M an attorney froa
Uncle. And Oils is Richard Hllson. He's an ottomey froa
soKHnere in tennsylvanla.

HR. WILSON. Altoona and Pittsburgh.
Q Altoona and Plttsbutfi, Pennsylvania. Have you ever given a

deposition before?
A No.
0 All right. Hell, this is your first experience. He'll try

to note It as pleasant as possible.
A I hope so, yean.
Q I'i gomo1 - all it is, M going to ask you a series of

questions today. And I Just wnt to get an answr froa you.
It can be -yes1; It can be -no*; It can be 'I don't know.1
Whatever the answer is, you Just answer - answer audibly.
Okay?

A Service of the ALLIANCE FOR LITIGATION SUPPORT. INC.



MARK THORNBURG (02/12/07) HONEY CREEK RAILROAD. INC. PETITION FOR DECLATORY JUDGMENT
SHEET 2 PAGE 5

1 A Uh-hUh.
2 Q YOulwetoonswer'yes-or-no.1

3 A Yes.
4 0 Because the court reporter or't - she's taking a recorder
5 all this. Okay?
6 A Okay.
7 Q tad so I don't know how to spell 'Ht-hjn.1
8 A Okay.
9 Q So let's - Just yes or no would be -- and I'll ralnd you,

ID Okay? It's no big deal. But Hi mind you, It's-It's
Ll alnst like we've having a conversation here, butweneed to
12 keep a clear record. Okay?
13 A Yes.
It Q very good. There you go. You caught yourself excellent.
15 HR. WILSON: That's QUlCkly.
16 0 Quick study. If at any tiie you need to take a break, please
17 don't hesitate to ask. This shouldn't be very long. But I
IB Just - if you need to take a break, we're nre than happy
19 to. Okay?
20 A Yes.
21 Q All right, irony tiK I ask a question that's unclear to
22 you, which happens a lot •cause I get twisted up, ask ne to
25 restate it or rephrase It. Okay?

A Okay.
Q All rltfit. very good. All right. Mr. Wilson will also ask

PAGE 7

7
1
2
3
4
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16
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22
23

what those docunents are. Exhibit l. we'll talk about that
one first.

A Okay, At the tin that this happened, I really wsn-tthe
supervisor.

Q I understand that.
A Yeah, This here is - he atually drove the truck. And he

was hauling the ilx and things to the paver.
0 Okay. 'He1 being who?
A He'd be Todd Shorrett.
0 Okay. And these would be records that would be routinely

kept in the Hlgrwov Deparaent'S -
A Yes.
Q Okay. And you1 re faiillar with these types of records,

correct?
A Yes. Yes.
Q Okay. Mhot does that record tell ce?
A It says that we was on 400 North west of 75 West. And this

is - right here (indicating) ws the pug ilx, which is the
•ix we put dam, and how nany loads he hauled.

0 That's the ilx used for paving roods, right?
A Yes. At this tine, yes.
Q At that tlie, all right. And then it describes the different

roads that he ws on putting - bringing - delivering the
•Ix to it, correct?

25 A Yes.

PAGE 6
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you sooe questions when I get done. All right?
Okay.
All right, very good. Are you eaployed, sir?
Yes.
And where are you esployed?
Henry County Highway.
Okay. And riots your position with the Henry County Hlghuay
Departtent?
I'• actually the rood supervisor,
How long hove you teen a road supervisor?
Three years.
All right. What does a rood supervisor do?
It - actually it --1 supervise the rood work and - being
done at the highway, paving and stuff like that,
Okay. Now long have you worked tor the Henry County Hltfwuy
Departaent?
Twenty-eight years.
Before you becane road supervisor, what did you do?
I was a heavy eaulpxnt operator.
Okay, All right. As part of the rood - part of your duties
as rood supervisor, do you keep records of the - of the wi
that do work and what they do and that sort of thing?
Yes.
Okay, ri going to hand you a series of docuBents entitled
or rubered Exhibits 1 thrown 7 and ask If you can identify

PAGF e
8

1 0 And the quantity, 15.9, Is that yards?
2 A NO. Thafstons.
3 0 Tons. Okay.
4 A Yes.
5 0 All right. So 15.9 tons of pug Blx were delivered to these
6 variation locations?
7 A Yes.
8 Q Okay. And 132, the activity code, I think. What does flat
9 signify?

10 A That--paving.
11 Q Okay. All right. And then - what's 322 (sic) at the bottoa
12 there?
13 A I don't know about that.
14 Q Okay. All right. All right, let's take a look at Exhibit
15 Nutter 2. And who is that for?
16 A That's Tony Burke.
17 Q Okay. And what's Tony Burke-s Job?
18 A He-s driving the truck, the SOK as Todd was.
19 Q Okay.
20 A To the paver.
21 Q All right. And does it also identify the different roads?
22 A Yes. And Ifs 400 North between 75 Hest and 100 --that says
23 400 west.
24 Q Okay. All right. And so they were also doing paving,
25 activity code -

A Service of the ALLIANCE FOR LITIGATION SUPPORT. INC.



MARK THORNBURG (02/12/07) HONEY CREEK RAILROAD, INC. PETITION FOR DECLATORY JUDGMENT
SHEET 3 PAGE 9

1 A Yeoh. 130- M not sure vftit this Is though, toe-- the
2 332.
3 Q Okay. All right. Let's go to the next one,
4 A Okay.
5 0 Exhibit filter 3. Who's that for?
6 A Looks like Tn Hardeun.
7 Q Okay.
8 A Heprob--
9 0 What MS his Job?

10 A He was o heavy eaulpnent operator. I would say he probably
11 - yeah, ill - MS our roller. He was on the roller,
12 o All right. Doing paving work on County Road 400 North?
13 A 400 North between 300 west and 75 West.
14 Q Okay. New, all these records so far hove been dated too,
15 haven't they?
16 A Yes.
17 Q Okay. Nhat are they dated?
18 A This one here was 8-9-96.
19 Q Okay. All right, let's go to the next one. Okay. And
20 thofs a record for who?
21 A Rick Miller,
22 0 All right.
23 A He-
24 Q And what did Rick - Nhat was Rick Nillers job?
25 A 110 was the operator on the nchlne.

PAGE 11

11
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A Yes.
Q That's why It's only 8.65 tons?
A Yes. That's why I MS looking. 'Cause when - before he

retired he was In a tander But he was In - Truck 79 was a
single-axle, yes.

0 Okay. All right. And that was also on County Rood 400
North. Does he Identify the roads that he was on?

A He-s saying 175. But that -- I -
0 TO North --
A That wst be 125.
Q - east OT175 west?
A Yeah. Okay.
Q All right. 400 North west of 175 west. 400 North west of

300 Nest. Okay. All right, And then the froa and to
were-

A Actually, this mild be » this would be 75 West -
Q 75-
A - instead of one, yeah.
Q Okay.
A He just Kssed UP.
Q Okay. All right. Let's go to the next one, Nutter 6. Con

you tell K whose card that is?
A well, I-n thinking it's Rick Howe.
Q Okay,
A Can barely read it. But I think that's what it is.

PAGE 10

1 Q On the paver?
2 A On the paver. Yes.
3 Q Okay. Okay. And so he's doing paving work, 132.
4 A un-huh.

0 On County Road 400 North between what roads?
6 A 75 Hest and 125 Hest. And 400 North between 125 Hest and 200
7 west.
8 Q Okay, And that also was done at or around the stne ti«e in
9 August of '96?

10 A Yes.
11 Q Okay. All right. Next one, nutter five. Mho's this for?
12 A Tnis is Harold Gray.
13 Q Otay. Mhat was Harold's Job?
14 A Truck driver.
15 Q All right.
16 A Sox roads and everything so -
17 Q Okay. But he didn't put the pug ilx down. Hhatwashe
18 doing?
19 A He was Ktually -- he was in Truck 79. He diarrt put the
20 nose. But that's - that's what he was hauling,
a Q Okay.
22 A I-i pretty sure he was In Truck 79,
Z5 Q Okay, is that Just a single-axle --
24 A Yes.
5 Q -truck?

PAGE 12
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All right.
And he was also in a single-axle. Nutter 72,
All right. He was bringing ilx also to the Job site --
Yes.
-too. And once again 400 Hest west froa 75 Hest?
Yes.
Okay. All right. Next one,
This is Jlw Millions.
All right.
So* tiling,
He was bringing ilx ~
Uh-huh.
-to that?
un-huh.
•Yes/ right?
Yes. Yes, I-i sorry.
very good. No problei. Now, were you working on this crew
also?
Yes.
Okay. Mhat was your position on this crew?
I was in the oil distributor, which was the oil that goes
down before we put the pavenent on It.
Okay. He don't seen to have your tine cord in there.
Apparently the 132, we •- at that tine we was sooetlaes chip
sealing, which is 131. So I was in the oil distributor. And

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.



MARK THORNBURG (02/12/07) HONEY CREEK RAILROAD, INC. PETITION FOR DECLATORY JUDGMENT
SHEET 4 PAGE 13
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I'd probably go hear, spread the oil and then I'd go
sonwhere place else to work on chip sealing.
Okay.
So I wasn't with aw all tfe tin.
Okay. All right. Do you recall doing son paving on
400 North south or Sulphur Springs at the various
Intersections out there In the county?
The only one I know of Is just In between 300 and 75 west.
So--
Okay. All right. And let oe - let n see if aaybe we've
got a HP here that light help with you this. Nhlcn would be
tetter?

Okay, I'agoing to show you wmt'sDeen identified
in o « in a previous deposition --
Okay.
- Exhibit Miter 3. And this Is a up of Jefferson
Township. It identifies a railroad line going froo around -
just east of State Rood 3 all the way UP to the Sulphur
Springs - to that elevator up there. Are you ftnllior with
that?
Yes.
You know where that railroad line runs?
Yes.
Okay. And this is State Rood 36, this dork line here. All
right?
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15
He went acrossThe only one I really renter Is 400 North.

400 North --
Okay.
- on the railroad tracks on It.
Okay. And why do you rewber that?
I don-t know. I just - I Just -
Just do?
That's the one I reneiber, yes.
Okay. Mas there any -- any - ever any discussion that you
knew of about why that railroad track was being paved over?
NO. I was - we was Just told to go do It and * did It.
So-
fty. And you would have paved over at or around August or
•96. That's what --
Probably. 'Cause -
Okay.
I really don't know what the year was or the date or
anything.
Okay.
I curt render all that.
All right. But these all would hove teen people on ~ on the
crew that --
Yes. That would be on the crew, yes.
Right.
Yes.
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UHuh. Yes.
Are you fdaillar with that?
Yes.
All right. Now, where would 400 North be? Is It one ille
south of 36? Or ille - nyte a little nre than a ille?
Yeah. Little nre than a ille, yeah.
Okay. Mould It be this road right here (Indicating) that
says 351 on It?
Yes. I-probably. I--

Hithout It saying It, 1 really don-t -
Okay.
I'i sure this Is It, yes.
Okay. All right. And then where would 25 Hest be?
fie 125.
125. I'l sorry, 125,
It would be right here (Indicating).
Okay.
This Is 125 (Indicating).

ffi. WILSON: Mich one?
TJEWTWSS: Right here.
«, WILSON: Okay.

All right. Do you recall working on the Highway Depament
crew when they were paving over the rail crossings on 125 on
400?
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Q All risit. Did there ever con a tin when you were required
to go out and chip ONoy the asphalt for the railroad so that
they could use the line?

A No.
Q Okay. You rentier any ccnents or discussion about that In

the Highway Department, about having to open up the line
again 'cause they wanted to use It?

A No.
Q All right. Do you know if County Road 400 North has teen

paved since 1996?
A Only across here, we did, And it was chip sealed before

that. It was - if s a different kind of ilx and different
kind of thing. But ifs never been - it hadn't been paved
- raved since then, I guess.

Q Okay. So there would nave teen a chip and seal after 1996
put on there?

A No. That would be -- be before. I'i sorry.
Q Okay, before.
A Yes, before.
Q So the process was a chip and seal before 1996, then It was

paved over In -96?
A Yes.
Q Okay. And you don't know that ifs been paved again since

then?
A NO.
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All right. YOU haven't been out there to pave It.
Ho, I have not.
And your three year as road supervisor, you haven't gone out
there to repave it have you?
NO. NO.

MR. BROOKE: Okay. All right. I have no further
questions,

ffi. WILSON: I have no questions.
MR. BROOKE: That's it. See how easy that was?
TtENlTtESS: That was great.
(Thereupon, after an ofr-the-record discussion,
the following proceedings wre had:)

MR. BROOKE: You have the opportunity to read and
sign the deposition Just to ute sure she got everything
accurate. Or you can Just waive that signature. Probably
Just - no longer than It was, you can probably valve your
signature.

TtEWTiesS: That would be fine,
ffi. BROOKE: You wn t have to read It again.

AND HOTTER TIE DEPdENT SAITH NOT.
(1:25 P.I.)

(Signature waived)

WRKTHORNBUR6

BrtP. IB

IB

emu or INDIANA )
I SB

COUNTY OF HAMILTON )

I, Lisa C Pierce, a Notary Public In and for the

County of Hamilton, state of Indiana at large, do hereby

certify that MARK THORHBURG the deponent herein, was by ma

first duly sworn to tell the truth, the whole truth, and

nothing but the truth in the aforementioned natter.

That the foregoing deposition was taken on behalf of

Gary I< Roberts Roberts Pipeline Construction co^any, Inc

and Roberts Construction, Inc . at Kerry County OourLhn.se,

1215 Race Street. Second Floor, Hew Cattle. Henry County.

Indiana, on the 12th day of February, 2007, commencing at the

hour of 1 15 p n . pursuant to Applicable Rules of Procedure

That said deposition was taken down in stenograph notes

and afterwards reduced to typewriting under ny direction, ami

that the typewritten tra-script is a true record ol the

testlBony given by said deponent., and thereafter presented to

said deponent for his signature, and that the signature of

said deponent to hla deposition was waived by the deponent

and all parties present, the deposition to be read with the

eane force and effect as if signed by him

That the parties were represented by their

aforementioned counsel

i
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G
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I do further certify that I am a disinterested person

In this cauae of action, that I an not a relative or attorney

of either party, or otherwise Interested in the event of this

action, and am not in the esq>loy of the attorneys for either

party

IN WITNESS KHBREOF I have hereunto set ny hand and

affixed my notarial a«l this of . 2007

N O T A R Y P U B L I C

Ny Coos! SB Ion Expires
April 13, 2013

County of Residence
Hamilton
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PWVED9Y STATE BOARD OP ACCOUNTa 19BB COUNTY fflGHWAY DAILY WORK REPORT

Name of Employee: /T JtHWJL&rr- Z-L/$

QO-IA-H*Y 11/16

[g i r l Work Category IzT/l Date: myll I1? II ?l Cl
: » ACTIVITY LOCATION
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//
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//

IJZ-
fr

132.'
33*—

/
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H M£r
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Type

-

lOVCB GO MUNdE, W-l |M



EXHIBIT
WITNESS

USA C. PIERCE

PROVED BY STATE BOARD OF ACCOUNTS 19B6

of Employee1

COUNTY HIGHWAY DAILY WORK REPORT

Work Category

CIO— IA-IIWV M/H

Acnvrnr LOCATION
DESCRIPTION

4̂ 210 A/

-

o&y*/o 7
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TO

#30o
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ME IN "7;v90 A-M
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EXHIBIT

WTTNESS

US AC PIERCE

»HOVED BY BTATE BOARD OF ACCOUNTS 1906

Jarae of Employee:

COUNTY HIGHWAY DAILY WORK REPORT OD-IA-1IWY II/U

ACnVITY LOCATION

DESCRIPTION
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C&&/4J

i
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• 4r*s
TO
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EXHlBfT
WITNESS

US AC PIERCE

movai BY STATE BOARD OF ACCOUNTS i» COUNTY HIGHWAY DAILY WORK REPORT OO-IA-HWY

'fame of Employee: WorkCatefioty I 6U 31

ACnVTTY LOCATIQN/5S " LABOR EQUIPMENT MATERIAL DELIVERED*

DBSCKIPTION FROM TO MILES
SECTION
NUMBER

ACTIVITY
CODE HOURS NUMBER

ODOMBTBR
RBADINO

MILDS
HOURS TYPE CODE QUANnTY

f J/o

ADDITIONAL COMMENTS ACCOMPLISHMENT
(Dally Production)

OTHER MATERIALS/SUPPLIES*
* (Allied Delivery/Slid Ticked)

Activity
Code

Total
Unite
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Number

Matonil
Type

Code Quuilltj
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PROVED uyfcATE BOAR!) (^ACCOUNTS UN COUNTY HIGHWAY DAILY WORK REPORT

>Iafceof ^nployce: XS^y ̂ .r^jS^^^^ 1 / I /~1 Work Category I/ l<9 I
-d-:

C/O-IA-4IWY II/M
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RICKEY MILLER (02/12/07) HOWEV
SHEET 1 PAGE 1 •

Before the
SURFACE TRANSPORTATION BOARD

F:HAiICE DOCKET HO 34869

HONEY CRBBK RAILROAD. IffC
PRTITIOH FOR DECLARAKI ORDER

The depoaitlon upon oral examination of RICfXY MILL8R,

a witness urod.ced and awcrn before ne, Liu c Pierce, a

Notary Public In end fcr the County of HwilLor, State cf

Indicia, taken oa behalf of Gary L Robert!. Roberta Pipeline

Construction Cocpany, inc end Roberta Construction. Inc , at

the Henry Cowity CcurthouH. 1215 Race Street, Second Floor,

New CM tie, Henry Courty, Ir-diana. on the >2th day of

February, 2007. ccnenclng at the hour of 1 26 p • , pureuani

to Applicable Rules of Procedure, with written notice as to

tiae and place thereof

ALLIANCE COURT REPORTING
P 0 BOX 783(1

INDIANAPOLIS, III 46278-026.
(317) 875-391*

1 (877) 867-8600

C. PETITION FOR DECLATORY JUDGMENT
'AGE 3

3

(Ii26 p • }

3 February 12, 2007

3 RICKEY MILLEB, having been tint duly

4 awon to tell the truth, the whole truth and

5 nothing but the truth, relating to add

6 natter waa exanlned and testified aa Col Iowa

7 DIRECT EXAMINATION

8 QUESTIONS BY JCHH H BROCKE

9 Q Okay would you atate your nane for Ihe record, please

10 A Rickey Miller

11 0 A.I right Mr Miller, have you ever givei a deposition

.2 before?

11 A Ho. sir

14 Q Okay Hell, very briefly. I'n going to ask you a series of

15 questions today If you can juat listen to ay question and

IB answer 'yes,* 'no,1 >I don't know.1 whatever Okay? Just aa

17 long aa you have a verbal aneurr ao ahe can it get on the

IB tape recorded and it gee down Okay?

19 A I got you

20 Q Very good The other thing i*. while we oay be in •

21 conversation, It'a -- It'e not unusual to talk when each

29 other's talking we've got to wake sure that we don't do

23 tt'at for tho court reporter Okay?

24 A Okay No prcblea

35 0 Very good Any tle» you want to cake a break, we're nore

2

A P P E A R A N C E S

FOR •ROBERTS' John II Brooke
BROOKE HAHBORR, P C
113 Baet Gilbert SLrwsl
POlt Office Box 1071
Nuncle, Indiana 473D8
Phone (765) 741-1171

FOR •HONEY CRBEK1 Richard R Hllaon
Fa I D f25661
137 Lexington Avenue
Suite 100
Altoona. Pennaylvanla 16C01
Phone (Bill 944-3201

I N D E X O F E X A M I N A T I O N

PAGES

DIRECT RUMINATION
Queitloni by John H Brooke 1

I N D E X O f E X H I B I T S

PAGES

•Roberta* Deposition Exhibit No

Exhibit 3 froB the Deposition of
Mark Thornburg . S

Exhibit 4 fro» the Deposit Ion of
Mark Thornburg «

Exhibit 3 trtn the Deposition of
HI 11 In E Salt I- 7

1

2
3
4
5
6
7
8
9

10
11
12
13
L4
15
16
17
18
19
33
n
22
23
24
25

A
Q

A
Q

A
0
A
0
A
0

A
0

A
0
A
Q
A
Q
A

4
than raw ID take a break.
Okay.
If at any tlK I ask you a question that you don't understara
or Is inclear to you ask K to restate It or rephrase It.
Okay?
Okay.
SoaetlKS I get a little ahead of lyself and so It ares
garbled and no one con nke sense of It. All rlgnt?
Okay,
All right. Are you ewloved, sir?
Yes, sir.
And where are you employed?

out

Henry County Hlgtaay.
And now long have you worked for the Henry County Higtwy
Deraraent?
Roughly 11 years.
Okay, ^t-s your position with Henry County Highway
Department?
Heavy eoulpoent operator.
Okay. Have you always been a heavy eaulpient operator?
Yes, sir.
Okay. Hhat types of equipment to you operate?
Pretty men everything.
Okay. All right. And ore tne equipnent iteis nuctered?
Yes.

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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1
2
3
4
5
6
7
8
9

110
11
12
13
14
15
16
L7
18
19
20
21
22
23
24
25

5
Okay. And you - you keep dally wrk reports; do you not?
Yes, sir.
All right. So the miber on tne dolly wrk report will tell
us tint type of equinent it Is, right?
Yes, sir.
Okay. Here's Exhibit I, Just so I can get an understanding
of this. Exhibit 1 is a Couity Hlgtaay Dally work Report for
Henry County, correct?
Yes, sir.
It slms the niter 121. That's a piece of equipoent, right?
No, sir. That is o truck.
All right. Okay. So - let's see. So he'd be a truck
driver, let's get --1 think I even sow one of yours in
here. Here's one, ill.
That is -
- equlpflent? YOU know what that piece of equipoent is?
Yes, sir.
What is that?
It's a roller.
Okay,
Steel -- steel-wheel roller.
All right. And do you know who operated that roller?
No, sir. I don't.
Can you read his none there?
That's Tony Hardeaan there.

INC. PETITION FOR DECLATORY JUDGMENT
PAGE 7

7
1 A Yes, sir.
2 Q All right. Do you rentier doing this wrk out on 400 North?
3 A Yes, sir.
4 Q Okay. All right. Here's a np that tc used in - Exhibit
5 Nutter 3. And this Is where the - the railroad line Is out
6 there to Sulfur Springs. Okay?
7 A Okay.
8 0 And lefs see. Rr. Thonturg Identified this (indicating) as
9 County Rood 125 west. Are you nulllar with that?

10 A Yes, sir.
11 o And this would be County Road 400 North right here
12 (indicating).
13 A Yes, sir.
14 0 All right. Do you recall paving over the railroad tracks
15 there -
16 A Yes, sir.
17 0 -- on 400 North. All right. What do you recall (tout that?
13 A We Just paved over the railroad tracks. I neon --
19 Q That would hove been 1996, right?
20 A Yes. On this day right here.
21 Q All right. All ritfit. Did you have any discussion with
22 anybody about paving over the railroad tracks?
23 A No.
24 Q Anybody tell you not to pave over the railroad tracks?
25 A NO. ft boss told ee to pave over the railroad tracks.

PAGE 6

1 0 Okay. That's good 'cause-
2 A Yean. It looks like hii, I think,
3 Q Okay. Because I like your handwriting.
4 A Yean. Yeah.
5 0 Allrltft. That's- that's- Exhibit Mober 4 is your
6 Dally Hone Report, correct?
7 A Yes, sir.
8 0 All right. And it shows that you were - on August 9th, 1996
9 you were operating a roller? Or what were you doing, the

10 HO?
11 A llO-s the paver.
12 Q Okay. That's the paver. You were-
13 A Thafs the-
L4 Q - driving the paver.
15 A Yes. I'l - I was the paver operator that day,
16 Q Okay. What kind of paver Is it?
17 A Greyhound 342.
18 Q All right. All right. And says that you were operating the
19 paver on County Road 400 North between County Rood 75 west
20 and 125 West dnd 125 west to 200 west, correct?
21 A Yes, sir.
22 0 All right. And that would have been August 9th, 1996?
23 A Yes, sir.
24 0 All right. Good. And this is a report that you fill out to
25 keep track of your tire, what you do, correct?

PAGE 8
8

And WTO was your boss at the tiae?
2 A Kemy Hainan.
3 Q Okay. Did you ask why you were paving over railroad tracks?
4 A I don-t ask nothing.
5 Q Okay.
6 A I Just do iy Job.
7 Q I understand. That-s very good, was there ever a tlie that
8 you recall the Hltfway Departnent having to go out there to
9 chip owy the pauecent because the railroad wanted to

10 operate?
11 A Not that I'D aware of, no,
12 Q Okay. Have you been bock out there to pave on 400 North
13 since that tire?
L4 A I don't run the paver no nre. No, sir.
15 0 Okay. Do you- you- re still a heavy eminent operator?
16 A Yes. I dig ditches now.
17 Q Okay.
18 A That's actually what I was hired to do.
19 Q Otb run the -
20 A RuntheGrofloll.
21 0 Okay.
22 A so I just fill In occasionally on the paver. So -
23 Q Okay, Do you recall having to go - anybody at the Highway
24 Depoment going bock out there on 400 North to pave it
25 again?

A Service of the ALLIANCE FOR LITIGATION SUPPORT. INC.
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9
1 A No, sir. I don't recall that.
2 Q It's not like you paved this - that rood every couple years?
3 A on no. No. It don't happen that woy.
4 Q rve heard enouft free the citizens of ly own county how
5 infrequently roods are paved.
6 A Well, okay, Me tear it quite often ourselves.
7 Q I'm sure you do. All right. Has 125 at sae point paved
8 also?
9 A I don't know. I didn't do it.
10 Q Okay.
U A NO.
12 Q All right. All right. Do you recall any other tlie Men
13 you-ve paved over In, Jefferson Township here, paved over
14 these railroad tracks?
15 A No, sir.
16 Q Okay. All right. So tte best of your recollection Is you
17 paved -- they -- you ran the paver and paved over the
18 railroad trucks on 400 North In 1996. And that's the lost
19 tine, right?
20 A That's the last tiie, Yes, sir.
21 Nt. BROOKE: Okay. I have no further questions
22 then.
23 ffi. WILSON: I have no questions.
24 Nt. BROOKE: That's It, You-re all done,

Now, you have the opportunity to read this aid sign

PAGE 11
11

BTATB OP INDIANA

COUNTY OF HAMILTOH

SB

1. Lisa c. Pierce, a Hotary Public in and for the

County of Hamilton, State of Indiana at large, do hereby

certify that RICKEY MILLER, toe deponent herein, was by «

first duly sworn to tell the truth, the whole truth, and

nothing but the truth in the aforementioned natter.

That the foregoing deposition was taken OP behalf of

Gary I> Robert!, Roberta Pipeline Construction Company, Inc

and Roberto Construction, Inc , at the Henry county

Courthouse, Second Floor, 1215 Race Street, Hew Castle, Henry

County, Indiana, on the 12th day of February, 2007,

commencing at the hour of 1 26 p m , pursuant to Applicable

Rules of Procedure,

mat said deposition was taken down in stenograph notes

and afterwards reduced to typewriting under my direction, and

that the typewritten transcript is a true record of the

testimony given by said deponent, and thereafter presented to

said deponent for his signature, and that the signature of

said deponent to his deposition was waived by the deponent

and all parties present, the deposition to be read with the

sane force end effect as if signed by him

That the parties were represented by their

. PAGE 10 PAGE 12

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15

16

17
18
19
20
a
22
23
24
25

10
it to rake sure the court reporter got everything accurate.

TKHITTESS: Okay.
NT. Brooke: Or you can valve that signature. No

longer than this one MS - I Ran, two ilnutes, three
Dilutes long - 1 think she could get it pretty well
accurate, don't you?

TIE wrncss; Yes, sir.
Nt. BROOKE: Okay. *ll, why don't you Just wive

signature.
MHITWSS: Okay. He1 11 waive It then.

AND RIOTER W DEPOJCNT SAITH NOT.
(1:33 P.I.)

(Signature Halved)

RICKEY FULLER

12

aforementioned counsel

I do further certify that Z am a disinterested person

in this cause of actioni that I am not a relative or attorney

of either party, or otherwise interested in the event of this

action, and am not in the employ of the attorneys for either

party

HI WITNESS HHKREOF, I nave hereunto set my hand and

affixed my notarial seal this of . 2007

H O T A R Y P U B L I C

Hy Comission Expires
April 13, 2013

County of Residence
Hamilton

A Service of the ALLIANCE FOR LITIGATION SUPPORT. INC.



RICKEY MILLER (02/12/07) HONEY CREEK RAILROAD. INC. PETITION FOR DECLATORY JUDGMENT

1
1 1216:6,7
1:261113:1
1:33(1)10:13

m4:16

110'S m6:11
111 [116:14
12 [113:2
121 [116:10
125 n 6:20.20 7:9 9:7
19961416:8,227:199:18

200(1)6:20
2007(113:2

3 [117:5
342 [i)6

4 [116:5
400(7)6:197:2,11.178:12,249:
18

75 MI6:19

867-8600mi:1

9
9th PI 6:8,22

accurate (2110:1,6
actually hi 8:18
ahead in 4.7
answer 12)3:16,17
anybody Pi 7:22.24 8:23
August Pi 6:6,22
aware m8:il
away N8:9

B
back Pi 8:12,24
best 11)9:16
between Ml6:19
boss PI 7:25 8:1
break Pi 3:25 4:1
briefly [1)3:14
BROOKE (5)3:8 9:21.2410:3.8

cause [116:1
Chip MI 8:9
citizens Ml 9:4
comes [il4:7
conversation [1)3:21
correct [4)6:8 6:6,20,25
County [10)4:13,14,17 6:7,8 6:
19,197:9,119:4

couple [i]9:2
COUrt P) 3:2310:1

dally HI 6:1,3.7 6:6
day PI 6:15 7:20
Department n 4:15,18 8:8,24
DEPONENT dl10:12
deposition [1)3:11
dig (U 8:16
DIRECT [H3:7
discussion [117:21
ditches M18:16
doing [216:9 7-2
done 1119:24
down m 3:18
driver [1)6:13
driving (1)6:14
duly (1)3:3

each (113:21
employed PI 4:10,12
enough ED 9:4
equipment 1914:19.20.22,24 6:4,
10,16,168:15

even ['15:13
everything Pi 4:2310:1
EXAMINATION IU3:7
examined M)3:6
Exhibit HI 5:6,7 6:5 7:4

familiar m?:9
February (113:2
fill (216:24 8:22
first [U3:3
follows [i)3:6
further Pi 9:2110:12

garbled |i]4:8
given [D3:ii
got P) 3:19.2210:1
Gradall [D8:20
Greyhound [1)6:17

H
handwriting [il 6:3
happen Ml 9:3
happy (114:1
Hardeman [1)6:25
Hartman (118.2
hear (1)9:6
heard hi 9:4
Heavy PI 4:19,20 8:15
Henry H)4:13,14,17 6:8
Highway (614:13.14,17 6:7 8:8,
23
hired [118:18

I
Identified ID 7:8
Indicating [217:8.12
Infrequently Ml 9:5
Hems [i)4:24

Jefferson (i)9:13
ob [i)8:6
JOHN (1)3:8

K
keep PI 6:1 6:25
Kenny [D8:2
kind m 6:16

test [2)9:18,20
line [i)7:5
listen (113:15
little H14:7
long [3)3:17 4:1410:5
longer Ml 10.4
looks in 6:2

M
map Ml 7:4
matter M 3:6
mean [2)7:1810:4
MILLER PI 3:3,10.11
minutes P) 10:4,5
much (1)4:23
myself [H4:7

N
name Pi 3.9 6:24
North [7)6:197:2,11,178:12,24
9:18
nothing (2)3:5 8:4
number (4l 5:3,10 6:5 7:5
numbered M14:24

occasionally [U8:22
often [1)9:6
Okay HOI 3:9,14.16.18,23,24 4:2.
5,6,9,17,20.22,24 6:1,6,12,20 6-
1,3,12,16 7:4,6,7 8:1,3,5.12,15,
17,21,239:6.10,16,2110:2,8,10

one (414:8 6:13,1410:4
operate PI 4:22 8:10
operated [i]6:22
operating PI 6:9,18
operator (414:19,20 6:15 8:15
opportunity [H9:25
other Pi 3.20 9:12
other's [i)3:22
ourselves [1)9:6
out m4:7 6:24 7:2,5 8-6,12,24
over (817:14.18.22.24,25 8:3 9:
13,13,17

own (119:4

p.m P13:110:13
pave (4)7:24,25 8:12,24
paved B 7-18 9:2,5,7,13,13,17,
17
pavement (i]8:9
paver [816:11.12,14,15,16,19 8:
14,229:17

paving 017-14.22 8:3
piece (2) 6:10,16

please ID 3:9
joint Ml 9:7
position (1)4:17
Pretty P) 4:2310:5
problem in 3:24

question P)3:154:3
QUESTIONS (413:8.15 9:21,23
quite (119:6

railroad m 7:5.14.18.22.24.25
8:3,99:14.18
ran [D9:17
read P) 6:24 9:25
recall 16)7:14,17 8:6,23 9:1,12
recollection [1)9:16
record [D3:9
recorded [D3:18
relating m3:5
remember M17:2
rephrase [114:4
report [4] 6:3.7 6:6,24
reporter Pi 3:2310:1
reports (1)5:1
restate ID 4:4
RICKEY PI 3:3.10
Road 15)6:19,19 7:9,11 9:2
roads HI9:5
roller [4)6:19,21.22 6:9
Roughly ID 4:16
run PI 8:14,19,20

SAITH ID 10:12
saw Ml 6:13
says Ml 6:18
see P) 6:12 7:8
sense hi 4:8
series M)3:14
Shows P)6:10 6:8
sign (1)9:25
signature PI 10:3.9
since [1)8:13
Sir P3)3:134:10,11,21 6:2.5.9.11
17,236:7.21,237:1.3,10.13.168
149:1.15,2010:7

Sometimes (D 4:7
Springs ID 7:6
state M]3:9
Steel [D6:21
steel-wheel [D5:21
still (1)8:15
Sulfur ID 7:6
sworn (D3:4

taps (1)3:18
testified m3:6
Thomburg[ii7:8
three (D10:4
today [1)3:15
Tommy Ml 6:25
Township (D9:13
track (D6:25

Sheet 1
A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.

1-track



RICKEY MILLER (02/12/07) HONEY CREEK RAILROAD, INC. PETITION FOR DECLATORY JUDGMENT
tracks m 7:14,16,22.24.25 8:3 9:
14

truck PI 6:11.12
trucks IH9:18
1111011913:4,4,5
two Ml 10:4
type Hi 6:4
types (1)4:22

U
unclear iu 4:4
understand (34:3 8:7
understanding [1)5:6
unusual ni3:2l

verbal (1)3:17

W
waive (3110:3,8.10
wanted Ml8:9
way Ml 9:3
West 15)6:19.20,20.20 7:9
whatever n)3:l6
whole MI 3:4
will m 5:3
WILSON (1)9:23
WITNESS 0)10:2,7.10
work IS] 5:1.3.7 6:6 7:2
worked IH4:14

years 12)4:16 9:2

Sheet 2
A Service of the ALLIANCE FOR LITIGATION SUPPORT. INC.

tracks-years



MOVED BY STATE BOARD OF ACCOUNTS 1MB

'ante of Employee:

COUNTY fflGHWAY DAILY WORK REPORT OO--IA-HWY HAS

WorkCategoiy Date: I IP^II T<1|

ACTIVITY LOCATION
«'

DBBOUPTION

l/Po*"

c&SWJ

FROM

• <^»"
TO

Zttoto,

MILES

ADDITIONAL COMMENTS

. y?l<?^»*- , ~- ->&^<&«—

ME IN *7fa&0**

i POUT 7^v»V5f

SECTION
NUMBER

LABOR
ACI1VTTY

CODE

J32-.

HOURS

5T

ACCOMPLISHMENT
(Dilly Produoilon)

Activity
Code

'T--*-

Total
Units

JP-

EQUIPMENT

NUMBER

#/

ODOMETER
READING

/TO
/^^>

MILES
HOURS

7

MATERIALS DELIVERED*

TYPE CODE QUANTITY

OTHER MATERIALS/SUPPLIES*
• (AllKh DBlIveiy/SalM Tlcfceli)

Bquipmeol
Number

///

Material
Type

Code Qiuntit)



EXHIBTTJL
wmiEss
DATE- a. -/a -0

USAC PIERCE

•ROVED BY STATE BOARD OF ACCOUNTS 1MB

X.clame of Employee:

COUNTY HIGHWAY DAILY WORK REPORT

I / 1 .31 Work Category

CW-IA-HWY

Date:

ACITVITY LOCATION/5£ LABOR EQUIPMENT MATERIALS DELIVERED*

DBSCUPTION PROM TO MILES
SECTION
NUMBER

Acnvmr
HOURS NUMBER

ODOMETER
READING

MILKS
HOURS TYPE CODE QUANTITY

rf
/007

ADDITIONAL COMMENTS ACCOMPLISHMENT
(Dwly pradueUoo)

OTHER MATERIALS/SUPPLIES*
• (Audi DellvwT/Salu Tfcfcett)

Activity
Code

Total
Units

Equipment
hfumber

Material
Typo

Code QuantitJ

nMEIN

PIMR OUT



TerraServer Image Courtesy of the USGS Page 1 ot 1

• Send To Printer Back To TerraScrver Change to 1 Ix L7 Pnni Size Show Grid Lines Change to Landscape
3USGS 67 km E of Indianannll<i.-Inritana. llnlt-pri <Cf-*tao H1 lul 1QA4

VS"** I'11 ' (f LLV Tjaffl
h

lMi

Image courtesy of the U.S. Geological Survey
© 2003 Microsoft Corporation. All rights reserved. Terms of Use

http://terraserver-usa.com/prinlimage aspx?T=2&S=14&X=198&Y=1383&Z=16&W=2.. 11/18/2001



EXHIBIT N



Norfolk Southern Corporation
Law Department Jamos Rm paschall
Three Commercial Place Sefl/or Genera/ Attorney
NorfoIK. Virginia 23510-9241

Writer's Direct Dial Number

(757)629-2759
fax (757) 533-4872

July 19, 2006

via fax 202-833-8831

Ms. Kathleen C Kauffman
Ackerson & Kauffman Fex PC
1250 H. Street, N.W.. Suite 850
Washington, DC 20005

Re. STB Finance Docket No. 34869, Honey Creek Railroad, Inc. - Petition for
Declaratory Order - Notice of Deposition and Production of Records to
Non-Party Norfolk Southern Railway Company

Dear Ms. Kauffman:

This respond to the July 14,2006 letter and attachments of Mr. Eric Bolton of
your firm to Mr. Roger Petersen and Mr. Paul Gilley of Norfolk Southern Corporation
Non-party Norfolk Southern Railway Company (NSR) objects to any discovery,
including without limitation interrogatories, depositions or requests for production of
documents or records, directed to it in this proceeding as immaterial, irrelevant and
burdensome. NSR rejects the notice of deposition and records production request.

As we read and understand the petition for declaratory order, the sole issue
before the Surface Transportation Board is whether or not Honey Creek Railroad, inc.
consummated the abandonment of the railroad line that is the subject of the STB
decisions in STB Docket No. AB-856. The sole material, relevant and conclusive fact in
such determinations is whether the railroad has filed a notice of consummation with the
STB. See Aban. And Discon. OfR. Lines and Transp. Under 49 U.S.C. 10903,2
S.T.B. 311.318 (1997); Almono LP - Abandonment Exemption - In Allegheny County,
PA, STB Docket No. AB-842X (STB served January 28,2004); Burlington Northern and
Santa Fe Railway Company, The - Abandonment Exemption - In Washington County,
OR, STB Docket No AB-6 (Sub-No. 383X) (STB served December 28.2001); Track
Tech, Inc. - Abandonment Exemption - In Adair and Union Counties, /A STB Docket
No. AB-493 (Sub-No 7X) (STB served April 28.1999). Therefore, the information
sought in your discovery requests is irrelevant and immaterial. Under such
circumstances, it would be particularly burdensome to a non-party to be called upon to
respond to such discovery. Moreover, even if the information sought were relevant.

Operating Subsidiary Norfolk Southern Railway Company



Ms. Kathleen C. Kauffman
July 19, 2006
Page 2 of2

most, if not all, of it would be in the possession of Honey Creek Railroad, Inc., making
requests for the same information to a non-party redundant as well as burdensome and
unnecessary

A non-party can be compelled to respond to discovery in an STB proceeding
only under a subpoena issued pursuant to 49 U.S.C. 721 (c). See East West Resort
Transportation, LLC, and TMS, LLC, d/b/a Colorado Mountain Express - Petition for
Declaratory Order - Motor Carrier Transportation of Passengers //? Colorado, STB
Docket No. MC-F-21008, STB served June 1.2005. We are quite confident that the
STB will not issue a subpoena to require NSR, a non-party, to respond to discovery that
is irrelevant and immaterial to the issue before the Board and that is also redundant.
unnecessary and burdensome.

Very truly yours,

£- 6L
James R. Paschall

cc: via fax 814-944-6978
Mr. Richard R. Wilson
127 Lexington Avenue, Suite 100
Altoona, PA 16601

via fax 765-938-2803
Mr. William B. Keaton
126 West Second Street
RushviHe, IN 46173-1874

via fax 765-288-7763
Mr. John H. Brooke
P.O. Box 1071
112 E. Oliver Street
Muncie. IN 47208-1071
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SCIME, MIKE

From: SCIME, MIKE
Sent: Thursday, August 22. 2002 9 00 AM
To: LOVEALL. LARRY
Cc: 'mgrain@llghtbound com'
Subject: RE: Honey Creek Railroad

Larry.

I spoke with Bill Smith. President of the Honey Creek Railroad this morning in response to your e-mail I advised
Bill that it was in his best interest to get his abandonment application filed with the STB as soon as possible He
expressed some hesitation to do this as he doesn't want the right-of-way to revert (as it would once the STB approves an
abandonment)

As an alternative, Honey Creek plans to instruct its M-of-W contractor to remove the crossbucks and any crossing
signals and to conspicuously remove a section of rait on both sides of each crossing Once this is done, hazardous
materials trucks and school buses are no longer required to stop at the "crossings"

Bill - Please let Larry Loveall at our Greenfield Oistnct know when you plan to have (his work started and
completed. His phone number is 317-462-7751

Thanks

—Original Message—
FWm- LOVEALL. LARRY
Sent: Wednesday, August 21.2002 6 33 AM
To: SCIME, MIKE
Subject: Honey Crock Railroad

Interested on where the abandonment status of this railroad
Recently a new company has relocated here and transports hazardous waste, we have received several Inquiries

of the safety issue surrounding the fact that the general public knows there are no trams possible on this track
and do not slow down will not expect these haz mat trucks to be stopped at these crossings Let me know

LaVon
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